CHAPTER 5

LABOR STANDARDS:

PREVAILING WAGE MONITORING OF CONSTRUCTION CONTRACTS
I.
INTRODUCTION.  

If Community Development Block Grant (CDBG) funds are paying for any construction costs then federal statutes and regulations require payment of prevailing wages on the whole project.  Congress specifically required this provision with the creation of the CDBG program.  Many other federal or state programs may not require payment of prevailing wages and monitoring for labor standards compliance, but it is a requirement of CDBG regulations when funding is used to pay for a construction activity.  Thus, if you have one CDBG dollar paying construction costs for a contract of two thousand dollars ($2,000) or more, then prevailing wage compliance would apply to that construction contract.

Prevailing wage compliance takes place in the context of procurement of construction contract services, so this Chapter is closely tied to Chapter 8 Procurement and Chapter 4 Equal Opportunity.  These supporting Chapters are referenced throughout this Chapter and should be reviewed and properly incorporated into the construction project’s labor standards monitoring.  In addition, prevailing wage monitoring is guided by a number of different federal laws as listed under Section Vl of this Chapter, making CDBG monitoring more complex.  The supporting materials in this Chapter should be used to ensure all the different laws are covered.  Department staff should be consulted with early and often for technical assistance and to help facilitate the process.  
Please note that the first topic in this Chapter is a discussion of exemptions from prevailing wage monitoring.  Programmatic exemptions, like the exemption for small residential rehabilitation program construction projects, are straightforward.  However, exemptions for specific projects must be approved in writing by Department staff.  If Grantees do not wish to pay prevailing wages then projects should be designed from the beginning, at application stage, such that CDBG funds are not used for construction funding.  If CDBG funds must be used to pay for construction costs, then grantees must plan how to comply with labor standards monitoring from the start by using a professional labor standards compliance officer from start of construction contractor procurement through project’s construction completion.  
The State of California also has prevailing wage monitoring laws with compliance requirements.  Department staff do not monitor for state labor standards compliance.  Federal regulations do require that CDBG funded construction projects pay construction trade workers the higher of state or federal wage rates.  In most cases the state wage rate will be higher.  As part of conducting a project’s pre construction conference, a comparison of the state and federal wage rates must be done to determine which of the two is higher.  This should be done with payroll staff.  In some cases projects funded with CDBG monies may not trigger federal prevailing wage compliance but will trigger state prevailing wage compliance.  In these circumstances, the grantee must consult with their legal counsel and/or contact the State Department of Industrial Relations (DRI) legal staff to confirm if state prevailing wage law applies and if so, then the state labor standards compliance must be followed.    
The Grantee receiving CDBG funds has specific language in the Department’s contract requiring compliance with federal and state labor standard requirements.  The Federal labor requirements for which the Department monitors are detailed in this chapter.

II.
CHAPTER OVERVIEW.  

The topics covered in this section are:

A.
Exemptions from prevailing wage provisions (Davis-Bacon and related acts)

B.
Overview of labor standards monitoring process
1.
Hiring a labor standards coordinator

2.
Developing proper bid package with CDBG language
3.
Contractor eligibility and bid award
4.
Pre-construction conference and meeting with all payroll staff

5.
Monitoring weekly payrolls and on site interviews

6.
Dealing with payment issues 
C.
Bid package preparation and requesting wage decisions

1.
Requesting federal wage determinations from Department
2.
Obtaining and using state wage determinations

3.
Processing a request for additional wage classifications
4.
Finalizing bid package
D.
Awarding contract and monitoring contractor’s compliacne
1.
Verifying contractor eligibility

2.
Notice of contract award and pre-con meeting (send to Department)
3.
Signing contract(s) and CDBG certifications for prime and subs
4.
Pre-construction conference/meeting with payroll staff
E.
On-site monitoring and payroll reviews

1.
Procedures

2.
Employee interviews & Questionnaires
3. Weekly payroll review

F. Identification of problems

H.
Correcting violations

1.
Withheld funds

2.
Payment of wage restitution

3.  Procedure for disbursement of wages due

4.  Unfound workers

5.  Disputes over findings

6.  Overtime violations and liquidated damages

7.  Suspensions or withholding of insured draws and advances

III.
PRE-BID COMPLIANCE WITH FEDERAL LABOR STANDARDS  

A. Exemptions from prevailing wage provisions  (Davis-Bacon and related acts “DBRA”).  
The prevailing wage laws provisions do not apply to all projects involving construction.  The following activities are exempt from Davis-Bacon and related acts:

· If CDBG funds are paying for residential rehabilitation programs with small projects, specifically projects with fewer than eight units, (Note: the HOME program is different)
· If CDBG funds only pay for real property acquisition, like for acquisition only homebuyer assistance programs (construction/rehabilitation may be financed with other funding)
· If CDBG funds only pay for engineering design and construction management costs (no construction contract/ trades involved)

· If CDBG funds only pay for purchase of equipment with no installation costs 
· If CDBG funds pay for equipment and installation when the cost of installation is less than 13% of the equipment (equipment cannot be broken out of a larger construction contact just to avoid prevailing wage)
· Apprentices employed in a bona-fide state approved apprenticeship program

· Trainees employed in a Department of Labor approved program
· Volunteers where the is no conflict of interest (volunteer is not also a contractor or employee of contractor hired for the job, etc)
· Fabrication of building materials or components by a manufacturer off site (manufactured housing or community facilities or modular components of a building).  However, all on site preparation and installation of manufactured unit or modular components does require prevailing wage monitoring for that portion of the work.
· Force account - work carried out by city or county employees. The use of force account on "public projects" is subject to the provisions of Sections 20160 et seq. of the California Public Contract Code. Complete checklist and get Departmental approval.
These are the most common exemptions.  For additional exempt activities, see list of exemptions under number one of Supporting Materials
B.
Overview of proper labor standards monitoring  
1. Before putting the project’s bid package together, hire a professional labor standards coordinator.  Most staff at small cities and counties do not have this experience nor do they have hours to learn and manage this complicated process.  Hiring a qualified coordinator prior to putting the project’s bid package together is the first step in successful labor standards compliance.  The coordinator will become part of the project’s development team, working with the architect and engineer to put the bid package together and ensure proper CDBG language (labor standards, procurement, equal opportunity) is included.   
The coordinator will also set up the proper labor standards monitoring files for the project (See sample project file table of contents in number two of Supporting Materials).
2. The coordinator will use the most recent monitoring checklists in Chapter 12 to ensure the proper procurement process is followed and all proper language is in the bid document.  The labor standards coordinator will request the proper federal wage determination from Department’s Labor Standards Specialist, listed below, and include this determination in the bid document prior to release.   The coordinator will attend the pre-bid conference and answer any questions regarding the CDBG procurement process or the additional CDBG language in the bid document.  If there is a unknown trade that needs a determination then the coordinator will do the formal request for a special determination and distribute it to the bidders.  Ten days prior to bid opening the coordinator will request the necessary ten day federal wage update and distribute it to the bidders as well.

3. Once the bids have been opened and the contractor has been formally approved, then the coordinator and the development team will schedule a pre-construction conference meeting.  The labor standards coordinator will submit a Notice of Contract Award and Pre construction Meeting to the Department’s Labor Standards Specialist listed below.  Department staff may attend this meeting to help explain how the CDBG funding and compliance process works.  As part of having the construction contract signed, the labor standards coordinator ensures that the contractor signs and understands all the CDBG certifications and documents.  The contractor must provide a list of all sub-contractors to be used on the job so they can be checked for license and federal debarred status.  Copies of the subcontractor’s contracts will be requested as well to ensure proper CDBG language is passed on from the prime contractor to the subcontractors.
4. The coordinator should meet with the payroll staff of the contractor and sub-contractors to ensure that proper weekly payroll certification forms are used and completed fully and accurately, a proper comparison of state and federal wage rates has been done to document the higher of the two wages is paid, that proper fringe payment certifications are in place and to explain how to document apprentices, wage garnishments and other details of the monitoring process.   Using this information will give the coordinator an idea of how many trades are involved so how many interviews on site need to be done and how many apprentices will be working on the site.
5. The coordinator obtains the on site project manager’s contact information from the contractor.  The labor standards coordinator arranges to call the project manager each week to check on what trades will be on site for work that week and then the coordinator can decide when to do interviews of employees at the site.  Each week the coordinator will receive and review the weekly certified payrolls from the prime and each sub.  If no work was done then a no work certification is submitted.  Weekly payrolls are checked for completeness and accuracy against the wage determination.  Confidential information for employees only needs to appear of the first payroll submitted by a sub or the contractor.  After that only the name needs to be shown the other information can be blacked out.  Note: Labor standards coordinator and the grantee are responsible by law for keeping employee and contractor personal information private and in a secure locked storage device to prevent identify theft.  

6. If there are underpayments to employees or other mistakes on the payrolls then the coordinator has the authority to withhold payment until corrections are made and/or restitution payments are made.

C.
Bid Package Preparation and Requesting Wage decisions
Federal wage rate decisions must be requested from the Department.  State wage rates can be taken off the internet web site of Department of Industrial Relations.  Prior to start of construction the two wage rates for each trade working on the project must be compared to ensure the higher of the two wage rates is paid in each instance.

1.
Federal wage determinations.  Federal prevailing wage determination must be obtained from the Department.  Submit the request to the State CDBG Program using the proper Wage Decision Request Form in this chapter. Be sure to completely fill out the form and indicate either the grant number or program income funding or both, and leave an e-mail address.  Department staff prefers to have electronic copies of the request form submitted by e-mail to Jon Diedesch at: jdiedesch@hcd.ca.gov.
Requests can also be submitted by mail to: 
 




Department of Housing and Community Development

State Community Development Block Grant Program

ATTN:  Jon Diedesch 
1800 Third Street, Room 330
Sacramento, California 95811
or

By Fax: 916-319-8488 or 916-327-8823- Attn. Jon Diedesch
Note:  Ten days before bids are opened, the grantee shall contact the State CDBG Program and DIR to assure that wage decisions previously sent are still current.  If modifications have been published, you must secure the modifications and mail them out to bidders so they can update their bids prior to opening and include the modified rates in the contract documents.  This is critical because the grantee will be required to make up any differential where a modification has been issued but employees were paid at a lower rate.  

Wage rate modifications published later than 10 days before bid opening will not be effective unless there is reasonable time in which to notify bidders.  A copy of the complete current federal wage decision must be physically included in all bid specifications and every subsequent contract and sub-contract.  NOTE: A full set of the federal wage rate must be included in the bid package.
2.
State wage determinations.  To obtain state prevailing wage rates use the internet web site of Department of Industrial Relations www.ca.dir.gov.   A full set of the state wage determination does not need to be included in the bid package but if a copy is not provided then there needs to an easy reference so the bidders can go and print out a copy for themselves.  
3.
Processing a request for additional wage classifications.  Following receipt of the State and Federal wage decisions, your labor standards coordinator shall review the decisions and determine if any additional job classifications are required.  If, after receipt of a wage determination, it is found that any class of laborers or mechanics not listed in the Federal wage determination is to be employed on the project, request an additional determination from the State CDBG Office.  Use the HUD Report of Additional Classification and Rate see form in supporting materials section of this chapter.  This form will be used to notify the Department of Labor which reserves final judgment on any grantee request to classify or reclassify a laborer or mechanic to conform to the wage determination.
4.
Finalizing the bid package.  Besides the federal and state wage determinations, there are a number of other documents/required federal and state language from Chapter 5 and Chapter 4 and Chapter 8.  The Sample Project File Table of Contents will list out these required documents and language as will the Matrix of Required Language for Bid and Construction Doc.  The labor standards coordinator may also wish to compare the bid package language to the labor standards and procurement monitoring checklists in Chapter 12.

Given the specific nature of the language and forms being required for labor standards monitoring, it is recommended that a separate section of the bid document be designated for this special language and the required forms and certifications.  This will also make it easy for Department staff to monitor once the project is underway.
D. Project’s contract award and implementation of labor standards monitoring.  

1. Verifying contractor eligibility.  Prior to awarding a contract you must verify that the successful bidder and all prime contractors are not on the Federal list of ineligible contractors and that they possess a State license that is current, active and in good standing.  To verify Federal eligibility, you can send or fax a written request to your CDBG representative OR access the list directly on the internet at http://epls.arnet.gov  In order to verify a contractor’s license and required insurance status, contact the State Contractor's Licensing Board at http://www.cslb.ca.gov/consumers/default.asp and keep a record of your findings on the same verification form.

2. Notice of contract award.  After the contractor’s eligibility has been established the formal approval process may take place and contracts can be signed.  Send a completed “Notice of Contract Award/Pre-construction Conference/Start of Construction” form to the Department’s specialist, Jon Diedesch at: jdiedesch@hcd.ca.gov within 10 working days of award of contract.  This notice provides, along with other information, the name of the person responsible for labor standards compliance. 
3.
Signing contract: As part of signing the construction contract, all contractors and subcontractors shall submit the proper CDBG certification forms as included in the bid package.  The construction contract will typically include the bid package and all plans and specifications in total for the prime.  However this must be passed on from the prime to the subcontractors as well.    
4.
Pre-construction conference.  After giving notice of award but prior to giving notice to proceed, hold a pre-construction conference that should be attended by the prime contractor, the foreman or construction superintendent, and the person on staff who will be preparing payrolls, as well as all identified subcontractors.  Invite your CDBG rep, who can answer questions as they arise.  The pre-construction conference is the greatest opportunity you have to ensure labor standards compliance by:

a. Clearly and completely informing project employers of what their individual responsibilities are.  The pre-construction conference minutes format (a sample can be found in this manual as an attachment) should be used when conducting a pre-construction conference for any construction project funded in whole or in part by State CDBG funds to ensure all necessary topics are covered, including commonly asked questions concerning equal opportunity requirements

b. Advising the contractors that funds will be withheld from project advances to achieve compliance.

c. Informing the contractors that they should call the grantee for assistance as soon as labor standards questions surface.

d. Reviewing all items listed in the pre-construction conference minutes for contractors and subcontractors.

e. Correcting any deficiencies that have developed, making sure the certification has been signed, and ensuring that all contractors and subcontractors are eligible.

E.
On-Site monitoring and payroll reviews. 

Once the project is under construction, you must monitor compliance through review of weekly payrolls and on-site monitoring including worker interviews. Payrolls must include all the information required of the Payroll Form WH-347. The person designated on the Certification of Understanding and Authorization will be charged with reviewing the payroll to ensure compliance, and will be signing the reverse of Payroll Form WH-347 or, if another form is being used, the weekly Statement of Compliance, and will submit the Certified Payroll to the Grantee within 10 (ten) days of issuance. Certified Payrolls must be completed and signed in ink, be free of white out and strikethroughs, and must show an original signature to be deemed acceptable.
1.
Procedures.  You should establish a standard procedure for conducting compliance reviews, including:

a.
Check for posted wage rate determinations and the Davis-Bacon poster;
b.
Obtain copies of weekly payrolls from the general contractor and any subcontractor along with Statements of Compliance signed by the officer of the company authorized on the Certification of Authorization and Understanding, and promptly check the payrolls against the wage decisions, and examine for non-permissible deductions;

c.
Verify wages through worker interviews, using the Record of Employee Interview Form first, then check the payroll for that worker, date and wage rate. When these don’t match, discuss with the contractor. A federal labor standards questionnaire (HUD Form 4730) may be mailed out to the workers in question, along with a self-addressed stamped envelope. Confirm delivery. Additionally, workers may complete the questionnaire online using HUD Form 4730-E which can be downloaded at the HUD website (www.hud.gov) and is attached at the end of this section. Complaints shall be recorded on the HUD Complaint Intake Form which also can be found at the end of this section.
d.
Review use of apprentices (helpers are not eligible) for compliance with apprenticeship agreements, including required journeymen ratios;
e.
Review overtime procedures and payrolls for compliance with overtime and hours requirements.

1.  Employee interviews and questionnaires.  On-site employee interviews (see sample with instructions attached at the end of this chapter) must include a sufficient sample of job classifications represented on the job to allow for a reasonable judgment as to compliance.  Every effort shall be made to interview 10 percent of the workers in each classification.  The on-site interview shall be compared against applicable payrolls for wage rate compliance. The employee shall be informed that the information given is confidential, and that his/her identity will be disclosed to the employer only with the employee's written permission, and he/she is being interviewed by an employee of the grantee.   Disclosure of employee statements are governed by the provisions of the Freedom of Information Act and the Privacy Act of 1974. 

a.
Place of Interview.  Employees currently employed may be interviewed during working hours on the job, provided that the interview can be properly and privately conducted on the premises without disruption.  In cases of possible falsification of records, fear of reprisals, or intimidation, it may be more advisable to conduct the interview elsewhere, such as in the employee's home, at the agency's office, or another suitable place.

b.
Initiating the Interview.  The labor standards coordinator shall begin the interview by identifying himself/herself to the worker.  He/she shall confirm identity by showing the worker his/her credentials.  He/she shall explain that the project is being constructed with funding from the State CDBG Program, that payment of prevailing wages on construction projects with CDBG funding is required by law, and that the purpose of the interview is to obtain information for use in determining whether the required wages are being paid.  He/she shall inform the worker of the specific location at which the applicable wage determination decision is posted at the project site.

c.
Interview Time.  If the interview is conducted on the job site, it shall be arranged causing the least inconvenience to the employer and employee.

d.
Oral Interview Statements.  An employee interview need not be recorded in a signed statement when it serves merely to confirm what the records reveal, and is not otherwise indicative of a violation, assuming no violation has been alleged and the records are adequate.  For compliance review purposes, however, the number of such interviews should be recorded. As stated earlier, complaints shall be recorded on the HUD Complaint Intake Form, which can be found at the end of this section.
e.
Interview Form.  Employee interviews should be recorded on Form HUD-11, Record of Employee Interview or a comparable form recording the same information. A sample with instructions may be found at the end of this section.  

f.
Mail Interviews.  Employees and former employees may be interviewed by mail and the questionnaires may be mailed. Lack of response from a worker interviewed or mailed a questionnaire by mail does not meet the requirement.

3.
Weekly payroll review.  The labor standards coordinator should review weekly payrolls and other basic records during routine compliance enforcement activity on every construction project.  Submitted payrolls shall be examined to assure compliance with labor standards.  In examining payrolls, verify that only classifications appearing on the wage determination are used and check for disproportionate employment of laborers, apprentices or trainees.  Such payrolls and statements shall be produced at any time during the normal four-year term in which records must be maintained.  When reviewing payrolls, monitor the following items:

a.
Payroll Forms.  Contractors may use Department of Labor Form WH-347 for Certified Payroll.  The text of the "Weekly Statement with Respect to the Payment of Wages," which is required by regulations of the Secretary of Labor, appears on the reverse side of this payroll form.  A contractor may use an appropriate payroll form of his/her own choice, but must report all required items of information and must also submit a copy of the weekly statement, using either Department of Labor Form WH-348, Statement of Compliance, which contains the weekly statement and related instructions, or any form containing the identical wording contained in these forms.

b.
Fringe Benefits.  The required weekly Statement of Compliance, Form WH-348, includes statements concerning the payment of fringe benefits in addition to statements concerning the payment of the basic hourly wage rates. Where contractors and subcontractors make fringe payments directly to plans, a fringe benefit statement must accompany the Certified Payroll. 

c.
Payrolls Must Be Obtained and Examined Promptly - Payroll Retention.  The labor standards coordinator shall insist upon prompt, submission of all payrolls within 10 (ten) days. You shall withhold funds from the contractor if excessively delinquent in submitting payrolls.  Payrolls may be date stamped upon receipt and also dated and initialed upon review.  The payrolls shall be examined upon receipt so that any necessary corrective action may be immediately initiated, and may be accomplished while the workers are still available. The coordinator should give special attention to each project during the early stages of construction to determine whether the prime contractor is meeting his/her responsibilities regarding payrolls.  Spot checking of payrolls is permissible if a review of four or five weeks of payrolls reveals no significant problems.  You must retain payrolls for four years following the expiration of the grant agreement funding the project, and then you may destroy them unless an investigation, disputed compliance action, or appeal remains outstanding.  Contractors and subcontractors must retain their basic payroll records (payroll register, individual earning cards, etc.) as well as all contracts and subcontracts for the same four-year period.

d.
Addresses and Social Security Numbers.  Each worker's address and social security number must be reported on the first payroll on which his/her name appears.  It is permissible for the contractor to omit the worker's social security number on subsequent payrolls if the contractor reports the worker's name on all payrolls in the identical form in which it was reported on the first payroll, and the contractor has no other worker with the same name.  It is permissible for the contractor to omit the worker's address on subsequent payrolls if the contractor will report the worker's new address if and when an address change occurs.

e.
Incomplete Payrolls.  Payrolls shall be examined to determine if they include all of the required items of information.  Except where falsification is suspected, an incomplete payroll shall be returned to the prime contractor for completion.  In most cases, it will be better to request the prime contractor to supply the missing information by means of a new or supplemental payroll or a supplemental statement. If a payroll is false, it shall not be returned to the contractor, and a report of such finding shall be referred to the Department.

f.
Classification and Wage Rates.  To determine if the rate reported on the payroll is at least equal to the rate required by the wage rate decision, compare the classification and wage rates on the payroll with the corresponding items on the applicable wage determination.  If a lesser wage rate is found, request in writing the contractor to begin paying the required wage rate immediately and to make restitution to workers for past underpayments.

g.
Computations.  Payroll computations shall be spot-checked to determine whether the payrolls are accurate.  Scattered minor errors may be ignored.  If such errors are numerous, however, the contractor should be requested in writing to exercise more care in preparing the payrolls.

h.
Deductions.  Deductions shall be reviewed for any non-permissible items.  Permissible deductions include medical or hospital care, pensions or retirement, compensation for injuries or illness resulting from occupational activity, unemployment benefits, life insurance, or accident insurance, vacation or holiday pay, defraying costs of apprenticeship or similar programs. Questions concerning permissibility of fringe benefits and “other” deductions must be referred to the Department for determination.

i.
Signature.  The statement of compliance for the payroll must be signed by the owner, officer, or designated employee of the contractor, matching the signature in the submitted Certification of Authorization and Understanding. Additional written authority must be furnished by the owner or officer of the contractor where another designated employee signs the payrolls, in order for the payrolls to be deemed Certified.
j.
Requests by Outside Parties for Payrolls.  To protect the personal privacy interests of employees, copies of weekly payrolls containing the individual's salary, work hours, claimed exemptions and tax status, address and social security number shall not be released to outside parties and may be withheld under Exemption 6 of the Freedom of Information Act unless any identifiers are first deleted.  When payrolls are in the possession of a State or local government, then the applicable State law will govern the release of payroll information.

F.
Identification of problems.  

You should contact your State CDBG area representative for assistance whenever you are unable to resolve a labor standards monitoring or enforcement problem.  Examples of where apparent violations of labor standards provisions would trigger a request for assistance from your State CDBG area representative would include:

· Complaints alleging violations of labor standards that are received from employees, unions, competing employers, their representatives or other interested persons where the grantee's labor standards compliance person views these complaints as being valid. The grantee shall complete the Federal Labor Standards Complaint Intake Form (HUD 4731) and submit a copy to the Department when submitting the Semi-Annual Wage Compliance Reports.
· Habitual and persistent violations of other requirements of the contract indicating a general carelessness on the part of the contractor with respect to his contractual and statutory responsibilities.

· When the data on the certified payroll does not match the record of employee interview form, and the required HUD 4730 questionnaire is mailed out, but not completed or returned.

· Contractor delays in furnishing the required payrolls, certifications, or statements, if satisfactory explanations are not furnished or other suspicious circumstances exist.

· Discrepancies (other than routine errors) are discovered.  
· The discovery of falsification in the time sheets and payroll records, or reasonable cause to believe such a situation exists, should prompt an immediate call for assistance.

· Apparent violations of the Copeland "Anti-Kickback" Act and/or the Contract Work Hours and Safety Standards Act.

G.
Correcting violations.  

When any violation of labor standards requirements results in an underpayment of wages to a worker on the project, grantees must take the necessary action.  For example, where wage adjustments become necessary, the labor standards coordinator shall notify the prime contractor (who is responsible for the correction of all violations) in writing to make such adjustments.  Contractor confirmation of wage restitution amounting to less than $10 per worker is not required however restitution to the worker is still required.  Amounts in excess of $10 per worker require copies of signed statements by employees and corrected payrolls to be supplied to the compliance officer by the contractor as confirmation of payment to all affected employees.  Should the violation not be corrected within thirty (30) calendar days of notification, the compliance officer upon written notice to the contractor may withhold or cause to be withheld amounts due the contractor considered necessary to ensure payment of laborers and mechanics the pay rates which should have been received by the laborers and mechanics and to cover liquidated damages under the Contract Work Hours and Safety Standards Act (CWHSSA), if any and if applicable.  Only an amount necessary to ensure payment of back wages and/or liquidated damages shall be withheld.  If it is necessary to estimate such an amount, every action shall be taken to promptly determine an exact amount and to return any excess to the contractor.  

1.
Withheld Funds.  Establish, where applicable, a special account for depositing funds withheld for wage restitution.

2. Payment of Wage Restitution Where Funds Have Been Withheld.  The coordinator shall provide in the written notice to the prime contractor information specifying the reasons for the withholding or suspension or intended withholding or suspension of contract payments. That information may include the failure to submit weekly payrolls promptly, the identity of underpaid workers, their correct classifications and wage rates, and the amounts of underpayments which have been computed.  The contractor will then proceed to comply and to make the required payments and compute taxes owed, fringe benefits, and overtime accordingly.  The contractor will supply the labor standards compliance person with signed employee statements as confirmation of payment as well as corrected payrolls.  Should the contractor refuse to make such restitution as requested, the coordinator may disburse or cause to be disbursed out of withheld funds for and on account of the contractor moneys to the respective employees.  Should the contractor dispute the basis of the findings, see section 5 below.  Such funds should not be disbursed whenever the contractor is appealing the restitution or during the time allowed for instituting an appeal.
3. Procedure for Disbursement of Wages Due By A Grantee.  In order to avoid drawing a check to a worker only to find that it cannot be delivered, the labor standards coordinator shall address a letter to each worker at his/her last known address and ask the worker to give a current address and Social Security number so arrangements may be made for the payment of additional wages found due.  Upon receipt of a reply, the Social Security number must be checked with one on file (payrolls if available in order to avoid delivery of a check to a false claimant).  The net amount of wages found due shall be computed.  The net amount is the gross amount minus deductions for the Federal Income Withholding Tax along with the employee's share of the Social Security (FICA) Tax.  Other itemized deductions that may be applicable (State and/or City) shall also be computed prior to determining the net due and remitted to such agencies.  Prepare a Form W-2 for the employees.  The checks shall be mailed to the employees, together with the employee's copy of the Form W-2, registered or certified mail, return receipt requested.  
Upon receiving receipts, a check payable to the Internal Revenue Service for the total of the amount of the wages withheld from the employees who have received payment shall be prepared. A tax return, Form 941, Employer's Quarterly Federal Tax Return, shall be prepared and forwarded with the check.  The "taxpayer" shall be identified on the return as:

(Appropriate local agency),  Agent for                     Contractor on Project

(describe name and location of project)

Note On Return:  "One - Time Return"

In the transmittal letter to Internal Revenue Service, the following statement may be helpful:

"This return covers only the taxes withheld from wages due employees engaged in the construction of (identify project).  The wages were paid out of funds withheld from the contractor to assure payment of the wages.  This return does not include the employer portion of FICA tax."  

Note:  Davis-Bacon Act Wage Restitution Disbursal.  The Comptroller General reserves the right to disburse withheld funds to workers where violations of the Davis-Bacon Act occur and the contractor refuses to make payment.

4.
Unfound Workers.  If all workers cannot be located and restitution made either by the contractor directly or through the use of withheld funds, sufficient funds shall be reserved in 

the account described in subparagraph "1" above for subject employees.  Efforts should continue to be made to locate the workers.  Should the workers not be located within three years from the date of creation of the account, the funds shall be forwarded to HUD and credited to the appropriate U.S. Government account.

5.
Disputes Over Findings.  Should the contractor dispute the findings, the situation shall be reported promptly to your CDBG representative, and the HCD Labor Standards Coordinator for consideration and appropriate action.  Should the Department be unable to resolve the situation, the contractor shall be advised of his/her right to appeal to the Department of Labor under 29 CFR Section 5.11(a).

6.
Overtime Violations and Liquidated Damages
a.
The prime contractor is responsible for proper overtime payment to all laborers and mechanics (and watchmen and guards employed or under a subcontract) employed on the project.  The construction contract requires all subcontracts to contain clauses imposing the statutory overtime requirements.  Where the required provisions do not appear in the subcontract, the prime contractor alone is responsible for any underpayments and liquidated damages.

b.
Contractors violating the Contract Work Hours and Safety Standards Act are liable to the United States for liquidated damages.  Prime contractors may be liable for subcontractor's liquidated damages violations. Whenever the labor standards coordinator believes that overtime underpayments have occurred, he/she shall compute the overtime wages due.

c.
Computation of liquidated damages is at the rate of $10 for each calendar day the individual was required or permitted to work in excess of forty hours within a work week without payment of the required overtime rates.  For example, the day an individual works the forty-first (41st) hour within a work week and any subsequent day in that week, liquidated damages are assessed $10 per day.  In every case where it is necessary to compute liquidated damages, the contractor shall be notified in writing of the amount and the basis for the computations.  This written notice of intent to assess liquidated damages shall be sent by the Department upon receipt of a report from the grantee.  The report shall contain a recommendation as to whether to assess or seek waiver or reduction.  Funds may be withheld to cover the computed amount of liquidated damages pending a decision.

d.
The contractor shall have 30 days to respond to the notice of computation and intent to assess.  Should the contractor seek a reduction in whole (waiver) or in part of the liquidated damages, the contractor's explanation of the violations shall substantiate why such action should be considered.  In all appealed cases, the Department will prepare its recommendations for submission to the HUD Office of Labor Relations.  HUD will issue a final decision in cases involving $500 or less.  In cases involving more than $500, HUD will transmit its recommendation to the Department of Labor for its final decision.  Should a reduction in whole or in part be approved by the Department of Labor or HUD, respectively, any excess funds withheld shall be released to the contractor as is appropriate.

e.
Should the contractor not respond in the prescribed period, or HUD or DOL does not approve a waiver or reduction, liquidated damages shall be assessed by the Department and collected and paid to the appropriate U.S. Government account of the U.S. Treasury.

f.
The contractor may appeal a final decision to assess by HUD to the U.S. Claims Court within sixty days of receipt date of a certified letter assessing liquidated damages.

7. Suspension or Withholding of Insured Draws and Advances.  The grantee may recommend to the Department withholding of funds during the course of construction where the contractor has failed to comply with labor standards provisions within a 30-day period.  The grantee's recommendation to the Department shall contain a narrative justification.  Withholding from a draw or advance should not exceed sufficient amounts to cover actual or estimated wage underpayment.  Suspension of a draw or advance is a drastic action taken only when a contractor continues to violate labor standards provisions (e.g., continues to underpay employees) after notification to desist.  The suspension of an entire draw or advance shall not take place because one or more subcontractors have failed to comply.  If there is sufficient cause, payments of line items attributed to the work of the subcontractors in violation should be deleted from the advance, and if the sum is sufficient to cover the estimated wage underpayments, an additional amount may be withheld.  Suspension or withholding may also be requested by the Department of Labor.  The failure of the contractor to submit weekly payrolls over a substantial period of time is particularly serious.

IV.
COMMON PROBLEMS  

· CDBG labor standards, procurement, equal opportunity, language is not included in bid packages and contract documents

· Inclusion of incorrect or modified or superseded wage decision in bid and contract documents

· Absence of contractor's and especially subcontractor's signed CDBG required certifications for labor standards and prevailing wage compliance
· Absence of verification of contractor eligibility
· Pre-construction conference not held and payroll staff do not know what CDBG requirements are for weekly certified
· On-site employee interviews not held

· On-site employee interviews not checked against payroll

· Weekly payroll information incomplete or undocumented with holdings
· Restitution or liquidated damages not secured for contractor violations

· Final compliance report not prepared

· Record keeping is inadequate and kept in unsecured location
· Use of state wage classification in lieu of federal classification

V.
DEPARTMENT'S ROLE.  

Department staff will provide technical assistance to ensure that grantees are aware of the labor standards regulations and requirements and that grantees have developed procedures for monitoring and ensuring compliance with labor standards and have established files to document all labor standards activities.

The Department will monitor grantee's compliance only with Federal labor standards; the Department of Industrial Relations monitors compliance with State labor standards.  Monitoring activities will include checking for: wage rate determinations; contractual/sub-contractual provisions and certifications; verification of bidder eligibility; grantee monitoring and enforcement of labor standards compliance; and actions taken by grantees to investigate and follow-up on violations.

The Department will also provide guidance in determining when Davis-Bacon prevailing wage rates apply.  If there is any question as to the applicability of Davis-Bacon requirements, the CDBG area representative should be contacted as early as possible.

VI.
REFERENCES 

· Section 110, Title I, Housing and Community Development Act of 1974, as amended (42 USC 5301) provides that:  "All laborers and mechanics employed by contractors or subcontractors in the performance of construction work financed in whole or in part with grants received under this title shall be paid wages at rates not less than those prevailing on similar construction in the locality as determined by the Secretary of Labor in accordance with the Davis-Bacon Act, as amended (40 USC 276a et seq.):  Provided that this section shall apply to the rehabilitation of residential property only if such property contains not less than eight (8) units" (emphasis added).

· Davis-Bacon Act (40 USC 276a - 276a-5) requires that workers receive no less than the prevailing wages being paid for similar work in their locality.  Prevailing wages are computed by the Department of Labor and are issued in the form of Federal wage decisions for each classification of work.  The law applies to most construction, alteration, or repair contracts over $2,000.  (Residential rehabilitation contracts involving structures designed for fewer than eight units are exempt.)

· Copeland "Anti-Kickback" Act (47 USC 276(c) requires that workers be paid at least once a week without any deductions or rebates except permissible deductions.  Permissible deductions include taxes, deductions the worker authorizes in writing, and deductions required by court processes.  The Act also requires contractors to submit payroll records weekly along with Statements of Compliance to the contracting agency. The Copeland Act applies to all contracts covered by Davis-Bacon.

· Contract Work Hours and Safety Standards Act - CWHSSA (40 USC 327 - 333) requires that workers receive "overtime" compensation at a rate of 1-1/2 times their regular hourly wage for any time worked after 40 hours in one week.  This provision applies to all construction contracts using State CDBG funds.

· Title 29, Code of Federal Regulations, Subtitle A, Parts l, 3 and 5 are the regulations and procedures issued by the Secretary of Labor for the administration and enforcement of the Davis-Bacon Act, as amended.

· Section 1720 et seq. of the California Labor Code requires that where State prevailing wage rates are higher than Federal wage rates, the State wage rates shall prevail whenever Federally funded or assisted projects are controlled or carried out by California public entities of any sort.

· Sections 1810-1815 of the California Labor Code determine the maximum calendar workday for a worker employed on a public works project to be 8 hours, and 40 hours for a calendar week.  Contractors forfeit $25 for each calendar day during which such worker is required or permitted to work more than 8 hours per day or more than 40 hours in any one calendar week and is not paid overtime (Sections 1810-1814).  Section 1815 provides that, not withstanding the provisions of Sections 1810-1814, employees who work in excess of 8 hours per day or 40 hours per week shall be compensated at a rate not less than 1-1/2 times the basic rate of pay.

· Section 7028 of the California Business and Professional Code requires that any person engaging in the business or acting in the capacity of a contractor within California must have a license.

· Labor Standards Administration and Enforcement Guidelines contain policies and procedures to be used by grantees, contractors and subcontractors who are recipients of Community Development Block Grant funds to ensure compliance with applicable Federal labor standards, statutes and regulations and outlines enforcement actions to be taken when necessary.  Available at http://www.hud.gov/offices/olr/ 
· A Contractors Guide to Davis-Bacon Wage Requirements & Certified Payrolls  An explanation in simple non-bureaucratic terms what is required of contractors and sub-contractors working on construction  projects covered by DBRA prevailing wage and reporting requirements.  Available at http://www.hud.gov 
· A Practical Guide to the Davis-Bacon Act, 9/95, available from Federal Publications, Inc., Washington, D.C. (202) 337-7000.

· Public Contracting in California, 4/95, available from Federal Publications, Inc., Washington, D.C. (202) 337-7000.

VII.
  SUPPORTING MATERIALS. 







1. List of Exemptions for CDBG Required Labor Standards Monitoring
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2. Force Account Checklist and Approval Process
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5-36
6. Form to Request Additional Wage Classification and Rate
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7. Certification of Weekly Payroll and Wage Payment Statement of Compliance
5-40
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9. Certification of Fringe Benefit Payments
5-43
10. Certification of Compliance with State and Federal Labor Standards Laws
5-50 
11. Certification of Employee Interview on Site (or via mail)
5-50 
12. Federal Labor Standards Provisions
5-51
13. State Labor Standards Provisions
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14. Sample Chart of Subcontractors to Track Eligibility and Insurance Compliance
5-55
15. Sample Wage Comparison Chart to Compare State and Federal Wage Rates
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19. DOL Poster-Notice to Employees Working Federal Construction Projects
5-58
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DAVIS-BACON COVERAGE CHART FOR CDBG ACTIVITIES

Activity
Related Private
Financed Activity
Covered?
Construction Covered?
Authority

Land Acquisition
N/A
No
Justice Opinion

pp. 9-11, 14

Demolition (no construction
No
N/A
HUD Handbook

on-site contemplated)
1344.1,


Rev-1, Sec. 7-5

Demolition (to be followed by
Yes
No, if demolition done by grantee or its
Willits Opinion

site construction)

contractor before transfer of land to developer
(by analogy to on-

Yes, if demolition contracted for by same
Site improvements;

entity doing private construction and will be
’78 UDAG Opinion,

carried out while contracting entity
p. 2, item 2

controls site.

Off-site Improvements (street work,
Yes
No
’78 UDAG Opinion,

storm sewers, utility construction,
p.2, Items 1,2 and 3

etc.)

On-site Improvements
Yes
No, if done by grantee or its contractor
Willits Opinion

(excavation/grading, storm drainage,
before transfer of land to developer.

utility or sewer work,
Yes, if improvements are designed and intended

Paving/walks/striping, site
to serve building on the site, will be contracted

lighting, landscaping, etc.
for by same entity having building constructed;

and will be carried out while contracting entity

controls the site.

Activity


Related Private

Financed Activity
Covered?
Construction Covered?
Authority
Cleaning during construction
Yes
Yes
HUD Handbook




1344.1, Rev-1, 

Sec. 7-4

Cleaning after construction to
No
No
HUD Handbook

prepare for Occupancy (separate from


1344.1, Rev-1, 

construction contract)


Sec. 7-4

Materials Purchase
N/A

Equipment, Machinery, and Fixtures
N/A
No
Justice Opinion,

Purchase (as opposed to installation)


pp. 9-11, 13-14;

Equipment, Machinery, and Fixtures
Yes, if more than
Yes, if more than an incidental
Justice Opinion,

Installation (as opposed to, or in
incidental amount
amount of construction work
pp. 13-14;

addition to, purchase)
of construction
involved in the installation. **
Logsdon-Selig


work involved. **

Letter

Legal Fees/Accounting Fees
N/A
No
Justice Opinion,




pp. 9-11, 14

Architectural and Engineering Fees
N/A
No
Justice Opinion,




pp. 9-10, 14

Construction Management
N/A
No
Justice Opinion,




pp. 9-11, 14

Tenant allowances, for non-construction
N/A
No
Justice Opinion,

expenses (furniture, business, licenses, etc.)


pp. 9-11, 14


**
Construction work involving installation is incidental if it is 13% or less of the total cost of the CDBG/UDAG financed equipment; if it is 
more, a 4-part test applies.  (See Logsdon-Selig letter.)

FORCE ACCOUNT CHECKLIST
PROJECT INFORMATION
Date:                     
Project Name and Location:                                         
CDBG Grant #                     
Jurisdiction/Grantee:                                                                                        

Grantee Contact:                             

Contact Phone:                                  
CDBG Rep:                                    

Rep Phone:                                      
Type of Project:     ED ____       General _____           Native American  ____            Colonias ____


Instructions:  Complete the checklist below and submit to your State CDBG Program representative.  If a section is not applicable to your project write in N/A.  If additional space is required attach to checklist.  Contact your CDBG representative if you are unclear about the applicability of State and Federal labor standards.

1.
Name and engineering qualifications of personnel performing the work and their capabilities for design, supervision, planning, inspection, testing, etc., as applicable.

2.
Details of experience with projects of like or similar nature.

3.
Information on workload as it may affect capacity to do the work within the time frame or work schedule.

4.
Justification for doing the work by force account rather than by contract.

5.
A complete breakdown showing:  (a) the number of work hours and cost per hour for each category of labor, and (b) a list of non-salary costs such as materials, supplies, equipment, etc.  (Attach)

Completed by

Name
          Title
Date

1. 
Grantee:  









2. 
State Contract No.  


  Program Income: Yes 
 No 




3. Name of Project:  






4.
Labor Standards Coordinator:  



      Proposed Bid Opening: 



TABLE OF CONTENTS

List of Documents In Bid Package File

01
Scope of Work

02
Copy of Proper Federal Wage Determination (received from HCD)

03
State Wage Determination (or language on where it can be accessed on Web)

04
Copy of Construction Contract (one or two page document)

05
Federal Labor Standards Provisions 

06
State Labor Standards Provisions

07
Contractor's/Subcontractors' Cert State Labor Standards 

08
Payroll Form WH-347 or Equivalent 

09
CDBG Standard Contract Language 

10
CDBG Standard Solicitation Bid Language Const over $10,000 

11
CDBG Standard EO Language Const Contracts over $10,000 

12
CDBG Suggested Minority/Women's Bus Enterprise Clauses 

13
CDBG Section 3 Certification Forms and Language 

14
Language on Minimum Bonding Requirements 

15
Language on Minimum Insurance Requirements 

16
Language on Federal Debarment and State License Status 

Documentation of Bidding Process File

01
Request for Federal Wage Decisions from CDBG Staff

02
(If Applicable) Request for Wage Classification Modification

03
Request for 10-Day Federal Wage Determination Update from CDBG Staff

04
Proof of Bid Advertising in Publication of General Circulation

05
Minutes of Pre-bid Meeting

06
In House or Engineering/Architectural Cost Estimate

Documentation of Contract Award File
01
List of Bidders and Bid Amounts with Documentation of Low Bidder/ Selection Criteria

02
(If Applicable) Request and Approval for Sole Source Procurement From CDBG Staff

03
Notice of Contract Award & Pre-Construction Meeting Sent to HCD on
.
04
Pre-construction Meeting Notes

05
List of All Subcontractors and Proposed Dates to be Working on Project Site

06
List of WBE/ MBE Contractors on the Job

07
Signed General and Sub Contractor Construction Contracts (with CDBG Bid Language)

08
Verification of General and Sub Contractor's Eligibility (insurance, licenses, no federal debarred)

09
Copies of Performance & Payment Bonds for General Contractor

10
Copy of Notice to Proceed
Documentation of Federal Wage Monitoring Files

(Complete one Federal Wage Monitoring file for the general contractor and each subcontractor) 

01
Copy of Wage Comparison Table Showing Highest Wage for Each Trade

02
Signed Contractor's Certification for Paying Prevailing Wage

03
Signed Authorization to Execute Weekly Statement of Compliance

04
Signed Section 3 Certifications and, if applicable, Hiring Plans

05
Documentation of contractor’s WBE/MBE Status (if applicable)

06
Signed Benefit Statement Certification Showing What Benefits Employees Receive

07
Weekly Payrolls, WH-347 or Equivalent with Signed Statements of Compliance 

(Must be properly numbered & completed & verified by labor standards monitoring staff.)

08
Signed Employee Interview Records (10% of Each Trade)

09
Apprentice Program Certification/Registration (For Each Apprentice Trade being used)

10
Letters Authorizing any special Payroll Deductions 

(For Employees with child support or tax liens, etc.)

11
Correspondence Related to Violations & Wage Restitution Reimbursements

12
Copies of all Wage Restitution Reimbursement Checks

Construction Monitoring File

01
Change Orders As Approved

02
Final Inspections

03
Notice of Completion and Lien Releases

04
Relate Memos and Correspondence

CDBG Reporting File

01
Copies of Annual Section 3 Reports

02
Copies of Semi Annual Labor Compliance Reports (starting at execution of contract through completion)

03
Copy of Final Wage Compliance Report Including any violation reports



MATRIX OF REQUIRED CONTRACT LANGUAGE
	Document and Location
	Construction Bid Documents
	Prime Construction 

Contract
	Subcontractor’s

Contracts



	Federal Wage Decision

lfitzger@hcd.ca.gov
	X
	X
	X

	State Wage Decision

www.ca.dir.gov
	X
	X
	X

	Federal Labor Provisions

(pg.5-45)
	X
	X
	X

	State Labor Provisions

(pg.5-48)
	X
	X
	X

	Contractor’s/ Subcontractor’s

Certification Concerning State Labor Standards

(pg.5-17)
	X
	X
	X

	Payroll Form WH-347, 

available on the web at

www.hudclips.org/sub_nonhud/html/forms.htm
	X
	X
	X

	Suggested Minority/ Women’s Business Enterprise Clauses for Bid Documents / Optional

(Ch. 4, Section VII. b) 5.)
	X
	
	

	Female and Minority Goals and Timetables, Standard Contract Language over $10,000 (Ch. 4 Section VII. b) 4.)
	X
	    X
	X

	Standard Contract Language:  All Contracts and Subcontracts

( Ch. 4 Section VII. b) 1.)
	X
	X
	X

	Standard Solicitation for Bid and Contract Language – Construction over $10,000.  

(Ch. 4 Section VII. b) 2.)
	X


	X
	X

	Standard Solicitation for Bid Language-Construction over $10,000

(Ch. 4 Section VII. b) 3.)
	X
	        X
	             X

	Schedule for work completion.


	X
	X
	X


	Scope of Work including work as shown in the State contract.

	X
	X
	X

	Document and Location
	Construction Bid Documents
	Prime Construction 

Contract
	Subcontractor’s

Contracts



	Budget and Payment Schedule
	X
	X
	X

	Provisions for termination for non or poor performance.
	X
	X
	X

	Nondiscrimination Clause  (Grant Agreement)
	X
	X
	X

	Anti-lobbying certification

(Grant Agreement
	X
	X
	X

	Conflict of interest provisions. 

 (Grant Agreement)
	X
	X
	X

	Equal Opportunity Clause 

(Grant Agreement)
	X
	X
	X

	Provisions for maintenance of workers’ comp. insurance

(Grant Agreement)
	X
	X
	X

	Provisions for maintenance of unemployment, disability, and liability insurance as required 

(Grant Agreement)
	X
	X
	X

	Section 3 Clause, Certification of new hires, & back up docs (Ch. 4 Section VII. b) 7. to 13.) 
	X
	X
	X

	Provisions for records retention. 

(Grant Agreement)
	X
	X
	X

	Provisions permitting monitoring/auditing.

(Grant Agreement)
	
	X
	X

	Provision that grantee will monitor for conformity with its State contract
	
	X
	X




	
U.S. DEPARTMENT OF LABOR


EMPLOYMENT STANDARDS ADMINISTRATION
	
REQUEST FOR DETERMINATION AND RESPONSE TO REQUEST


(Davis-Bacon Act as Amended and Related Statutes)

	PRIVATE 
Response to Request

Type of Work:

[  ]  Residential                         [  ]  Building

[  ]  Highway                             [  ]  Heavy

[  ]  Other                                                 

(well drilling, dredging, etc.)    



	Mail Your Request To:


Department of Housing and Community Development

Community Development Block Grant Program

1800 Third Street, Room 330
Sacramento, CA  95811
Attn: Jon Diedesch
Or VIA FAX (916) 319-8488
Or VIA E-Mail: jdiedesch@hcd.ca.gov
	
PROJECT INFORMATION

Project Name:

If Housing  # of Units:

# of Stories:

# of Dwellings:




	USE AREA DETERMINATION ISSUED FOR               THIS AREA




	Requesting Officer:

Phone:
	CDBG grant # ______________

or

Program Income ?  ___Yes   ___No

	
	Date of Request:
	Est. Advertising Date:
	Est. Bid Opening:
	

	
	Prior Decision Number (if any)
	Est. Contract Value

$ __________
	No Comp Bidding  ___

Award Date: ________
	10 Day Update?  ___Yes   ___No

	Approved:

Name: Jon Diedesch  (916) 319-8474
Position:  HCDR II

Title:         Labor  Standards Specialist
	Location of Project:

City:

County:

State:           California
	

	
	Address to which wage determination should be e-mailed.


	

	PRIVATE 
Description of Work:

  (Be Specific)




	U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

REPORT OF ADDITIONAL CLASSIFICATION AND RATE
	HUD FORM 4230A

	
	OMB Approval Number 2501-0011

(Exp.  09/30/2006)

	1.  FROM (name and address of requesting agency)
     

	2.  PROJECT NAME AND NUMBER

	
	3.  LOCATION OF PROJECT (City, County and State)

	4.  BRIEF DESCRIPTION OF PROJECT

     

	5.  CHARACTER OF CONSTRUCTION

	
	 FORMCHECKBOX 
  Building
 FORMCHECKBOX 
  Heavy

 FORMCHECKBOX 
  Highway
	 FORMCHECKBOX 
  Residential

 FORMCHECKBOX 
  Other (specify)

     

	6.  WAGE DECISION NO. (include modification number, if any)

     
 FORMCHECKBOX 
  COPY ATTACHED
	7.  WAGE DECISION EFFECTIVE DATE

     

	8.
	WORK CLASSIFICATION(S)
	HOURLY WAGE RATES

	
	
	BASIC WAGE
	FRINGE BENEFIT(S) (if any)

	     
     
     
     
     
     
     
     
     

 FORMTEXT 
     

	     
     
     
     
     
     
     
     
     
     
	     
     
     
     
     
     
     
     

	9.  PRIME CONTRACTOR (name, address)
     
     
     
     
	10.  SUBCONTRACTOR/EMPLOYER, IF APPLICABLE (name, address)
     
     
     
     

	 Check All That Apply: 

	 FORMCHECKBOX 

	The work to be performed by the additional classification(s) is not performed by a classification in the applicable wage decision.

	 FORMCHECKBOX 

	The proposed classification is utilized in the area by the construction industry.

	 FORMCHECKBOX 

	The proposed wage rate(s), including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage decision.

	 FORMCHECKBOX 

	The interested parties, including the employees or their authorized representatives, agree on the classification(s) and wage rate(s).

	 FORMCHECKBOX 

	Supporting documentation attached, including applicable wage decision.

	 Check One: 

	 FORMCHECKBOX 

	Approved, meets all criteria.  DOL confirmation requested.

	 FORMCHECKBOX 

	One or more classifications fail to meet all criteria as explained in agency referral.  DOL decision requested.

	
	
	
	
	     
	
	FOR HUD USE ONLY

LR2000:

	
	Agency Representative
(Typed name and signature)
	
	
	Date
	
	Log in:          

	
	
	
	
	
	
	     
	
	Log out:        

	
	
	
	
	
	
	Phone Number
	
	

	
	

	
	

	Report of Additional Classification and Wage Rate
	U.S. Department of Housing and Urban Development

Office of Labor Relations
	OMB Approval No. 2501-0011

(Exp. 09/30/2006)


Public reporting burden for this collection of information is estimated to average 1 hour per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining data needed, and completing and reviewing the collection of information. The information is considered non-sensitive and does not require special protection.  This information is required to obtain benefits. This agency may not collect this information, and you are not required to complete this form, unless it displays a currently valid OMB control number.

Employers engaged on HUD-assisted construction projects subject to Davis-Bacon wage requirements must pay no less than the wages determined to be prevailing by the Secretary of Labor to all laborers and mechanics engaged on the construction work.  On occasion, the applicable Davis-Bacon wage decision does not contain all of the work classifications and wage rates needed to complete the construction work.  This information collection facilitates the addition of needed work classifications and wage rates for the construction work involved.  This form is used by HUD and local agencies administering HUD programs to report employer request(s) for additional classification and wage rates so that an appropriate wage rate can be approved by the Department of Labor for the construction work.  This information collection is required by Department of Labor regulations at 29 CFR 5.5.  While no assurances of confidentiality are pledged to respondents, HUD generally discloses these data only in response to a Freedom of Information request.
Instructions

General:

Contractors/Employers:  Do not need to complete this form.  Submit a written, signed request to the responsible contracting agency naming the work classifications and the wage rates, including any fringe benefits, that are proposed.

Local Agency Staff:  Complete items 2 through 10.  Submit one copy of this form to the responsible HUD Labor Relations Office with a copy of the applicable Davis-Bacon wage decision and the written request from the employer naming the work classifications and wage rates that are proposed.  (The employer’s request must be made in writing and must be signed.)  

1. For HUD or State CDBG Office use.  Enter the name and address of HUD Office (or State CDBG office) submitting the report and to which the DOL reply should be sent.

2. Enter the name and number of the project or contract involved.

3. Enter the location of the project involved:  city, county and state.

4. Describe the construction involved, e.g., new construction or rehabilitation, number and type of buildings, number of stories, number of units (as applicable).  For example, New construction:  3 – 4-story buildings; 120 units.

5. Enter the character of construction as defined by DOL for Davis-Bacon prevailing wage rate purposes.

6. Enter the number of the Davis-Bacon wage decision applicable to the construction work.  Include the number of wage decision modifications (if any) applicable to the work.

7. Enter the effective date of the wage decision for the project.  (See DOL regulations at 29 CFR 1.6.)

8. Enter the work classifications and corresponding hourly basic wage rates and fringe benefit rates (if any) requested.

9. Self-explanatory.

10. If the requesting employer is not the prime contractor, enter the name and address of the subcontractor/employer making the request.

Remainder of Form:  HUD Labor Relations/State CDBG use.

HUD Labor Relations/State CDBG Staff:  Evaluate the employer’s request against the criteria for approval (see DOL Regulations, 29 CFR Part 5, and related contract labor standards provisions).  The criteria are reflected in “checklist” form to ensure that each factor is considered and to ensure that supporting documentation, including a copy of the applicable wage decision, is attached.  Check the box next to each criterion that is met; do not check the box next to any criterion that is not met.

If the request meets all criteria, check the appropriate box, enter the name and telephone number of the HUD/State CDBG agency representative, and sign and date the form.  Submit one copy of the completed form to the DOL with a copy of the applicable Davis-Bacon wage decision and the written request from the employer involved.

If the request fails to pass all criteria, check the appropriate box, enter agency contact information, and sign and date the form.  Submit one copy of the completed form to the DOL with a copy of the applicable Davis-Bacon wage decision, the written request from the employer involved, and a cover letter explaining how the employer’s request failed to meet one or more of the criteria.

Submission of Report

Completed forms shall be sent to:  Branch of Construction Wage Determinations, U.S. Department of Labor, 200 Constitution Avenue, NW, Room S-3014, Washington, DC  20210.

	
	HUD-4230A (8-03) PREVIOUS EDITION IS OBSOLETE


CERTIFIED WEEKLY PAYROLL FORM WH-347 

NOTE: THIS IS INCLUDED AS A PDF FILE IN CHAPTER’S SUBDIRECTORY
WAGE PAYMENTS - STATEMENT OF COMPLIANCE
Note: 
Each Weekly Certified Payroll must include a signed copy of the Wage Payments Statement of Compliance.

Date                    
I,   (name of signatory party) ,        (title)         , do hereby state: 

(l) That I pay or supervise the payment of the persons employed by (contractor or subcontractor) on the  (building or work) ; that during the payroll period commencing on the        day of              , 20  , and ending the         day of                 , 20   , all persons employed on said project have been paid the full weekly wages earned, that no rebates have been or will be made either directly or indirectly to or on behalf of said (contractor or subcontractor) from the full weekly wages earned by any person, and that no deduction has been made either directly or indirectly from the full wages earned by any person, other than permissible deductions as defined in Regulations, Part 3 (29 CFR Subtitle A), issued by the Secretary of Labor under the Copeland Act, as amended (48 Stat. 948.63, Stat. 108, 72 Stat. 967; 76 Stat. 357; 40 U.S.C. 276c), and described below:

(2) That any payrolls otherwise under this contract required to be submitted for the above period are correct and complete; that the wage rates for laborers or mechanics contained therein are not less than the applicable wage rates contained in any wage determination incorporated into the contract; that the classifications set forth therein for each laborer or mechanic conform with the work he performed.

(3) That any apprentices employed in the above period are duly registered in a bona fide apprenticeship program registered with a State apprenticeship agency recognized by the Bureau of Apprenticeship and Training, United States Department of Labor, or if no such recognized agency exists in a state, are registered with the Bureau of Apprenticeship and Training, United States Department of Labor.

(4)  That:

(a)
WHERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS

(i)
In addition to the basic hourly wage rates paid to each laborer or mechanic listed in the above referenced payroll, payments of fringe benefits as listed in the contract have been or will be made to appropriate programs for the benefit of such employees, except as noted in Section 4(c) below.

(b)
WHERE FRINGE BENEFITS ARE PAID IN CASH

(ii)
Each laborer or mechanic listed in the above reference payroll has been paid as indicated on the payroll, an amount not less than the sum of the applicable basic hourly wage rate plus the amount of the required fringe benefits as listed in the contract, except as noted in Section 4(c) below.

(c)
EXCEPTIONS (Craft) and Explanation for each:

REMARKS:

____________________________________
_________________________________

Name and title (same as on Authorization)
Signature

____________________________________

Date

The willful falsification of any of the above statements may subject the contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 231 of Title 31 of the United States Code.
INSTRUCTIONS FOR COMPLETING PAYROLL FORM, WH-347

U.S. DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

General:  The use of WH-347, payroll form, is not mandatory.  This form has been made available for the convenience of contractors and subcontractors required by their Federal or Federally-aided construction-type contracts and subcontracts to submit weekly payrolls.  Properly filled out, this form will satisfy the requirements of Regulations, Parts 3 and 5 (29 CFR, Subtitle A), as to payrolls submitted in connection with contracts subject to Davis-Bacon and related Acts.  This form meets need resulting from the amendment of the Davis-Bacon Act to include fringe benefits provisions.  Under this amended law, the contractor is required to pay not less than fringe benefits as predetermined by the Department of Labor, in addition to payment of not less than the predetermined rates.  The contractor's obligation to pay fringe benefits may be met either by payment of the fringes to the various plans, funds, or programs, or by making these payments to the employees as cash in lieu of fringes.   This payroll provides for the contractor's showing on the face of the payroll all monies paid to the employees, whether as basic rates or as cash in lieu of fringes and provides for the contractor's representation in the statement of compliance on the rear of the payroll that he is paying to others fringes required by the contract and not paid as cash in lieu of fringes.  Detailed instructions concerning the preparation of the payroll follow:

Contractor or Subcontractor:  Fill in your firm's name and check appropriate box.

Address:  Fill in your firm's address.

Column l.  Name, Address, and Social Security Number of Employee:  The employee's full name must be shown on each weekly payroll submitted.  The employee's address must also be shown on the payroll covering the first week in which the employee works on the project.  The address need not be shown on subsequent weekly payrolls unless his address changes.  Although not required by Regulations, Parts 3 and 5, space is available in the name and address section so that social security numbers may be listed.

Column 2.  Withholding Exemptions:  This column is merely inserted for the employer's convenience and is not a requirement of Regulations, Parts 3 and 5.

Column 3.  Work Classifications:  List classification descriptive of work actually performed by employees.  Consult are deemed necessary, see contracting officer or agency representative.  The employee may be shown as having worked in more than one classification, provided accurate breakdown of hours so worked is maintained and shown on submitted payroll by use of separate line entries.

Column 4.  Hours Worked:  On all contracts subject to the Contract Work Hours Standards Act, enter as overtime hours all hours worked in excess 40 hours a week.

Column 5.  Total:  Self-explanatory.

Column 6.  Rate of Pay, including Fringe Benefits:  In straight time box, list actual hourly rate paid the employee for straight time worked plus any cash in lieu of fringes paid the employee.  When recording the straight time hourly rate, any cash paid in lieu of fringes may be shown separately from the basic rate.  This is of assistance in correctly computing overtime (see "Fringe Benefits" below).  In the overtime box, show overtime hourly rate paid, plus any cash in lieu of fringes paid the employee (see "Fringe Benefits" below).  Payment of not less than time and one-half the basic or regular rate paid is required for overtime under the Contract Work Hours Standards Act of 1962. In addition to paying not less than the predetermined rate for the classification in which the employee works, the contractor shall pay to approved plans, funds, or programs or shall pay as cash in lieu of fringes, amounts predetermined as fringe benefits in the wage decision made part of the contract (see "Fringe Benefits" below).

FRINGE BENEFITS - Contractors Who Pay All Required Fringe Benefits:  A contractor who pays fringe benefits to approved plans, funds, or programs in amounts not less than were determined in the applicable wage decision of the Secretary of Labor shall continue to show on the face of the payroll the basic cash hourly rate and overtime rate paid to his employees just as he has always done.  Such a contractor shall check paragraph 4(a) of the statement on the reverse of the payroll to indicate that he is also paying to approved plans, funds, or programs not less than the amount predetermined as fringe benefits for each craft. Any exceptions shall be noted in Section 4(c).

Contractors Who Pay No Fringe Benefits:  A contractor who pays no fringe benefits shall pay to the employee, and insert in the straight time hourly rate column of the payroll, an amount not less than the predetermined rate for each classification plus the amount of fringe benefits determined for each classification in the applicable wage decision.  Inasmuch as it is not necessary to pay time and a half on cash paid in lieu of fringes, the overtime rate shall be not less than the sum of the basic predetermined rate, plus the half-time premium on basic or regular rate, plus the required cash in lieu of fringes at the straight time rate.  In addition, the contractor shall check paragraph 4(b) of the statement on the reverse of the payroll to indicate that he is paying fringe benefits in cash directly to his employees.  Any exceptions shall be noted in Section 4(c).

Use of Section 4(c), Exceptions:  Any contractor who is making payment to approved plans, funds, or programs in amounts less than the wage determination required, is obliged to pay the deficiency directly to the employees as cash in lieu of fringes.  Any exceptions to Section 4(a) or 4(b), whichever the contractor may check, shall be entered in Section 4(c). Enter in the Exception column the craft, and enter in the Explanation column the hourly amount paid the employee as cash in lieu of fringes and the hourly amount paid to plans, funds, or programs as fringes.  The contractor shall pay and shall show that he is paying to each such employee for all hours (unless otherwise provided by applicable determination) worked on a Federal or Federally assisted project, an amount not less than the predetermined rate plus cash in lieu of fringes as shown in Section 4(c).  The rate paid and amount of cash paid in lieu of fringe benefits per hours should be entered in column 6 on the payroll.  See paragraph on "Contractors Who Pay No Fringe Benefits" for computation of overtime rate.

Column 7.  Gross Amount Earned:  Enter the gross amount earned on this project.  If part of the employee's weekly wage was earned on projects other than the project described on this payroll, enter in column 7 the amount earned on the Federal or Federally assisted project and then the gross amount earned during the week on all projects, thus $63.00/120.00.

Column 8.  Deductions:  Five columns are provided for showing deductions made.  If more than five deductions should be involved, use the first four columns; show the balance of deductions under "Other" column;  show actual total under "Total Deductions" column; and in the attachment to the payroll, describe the deductions contained in the "Other" column.  All deductions must be in accordance with the provisions of the Copeland Act Regulations, 29 CFR Part 3.  If the employee worked on other jobs in addition to this project, show actual deductions from this weekly gross wage, but indicate that deductions are based on his gross wages.

Column 9.  Net Wages Paid for Week:  Self-explanatory.

Total:  Space has been left at the bottom of columns so totals may be shown if the contractor so desires.

Statement Required by Regulations, Parts 3 and 5:  While this form need not be notarized, the statement on the back of the payroll is subject to the penalties provided by 18 USC 1001, namely, possible imprisonment for five years, or a $10,000 fine, or both.  Accordingly, the party signing this required statement should have knowledge that the facts represented are true.

Space has been provided between items (l) and (2) of the statement for describing any deductions made.  If all deductions made are adequately described in the "Deductions" column above, state "see Deductions column in this payroll."  See paragraph entitled "Fringe Benefits" above for instructions concerning filling out paragraph 4 of the statement.

CERTIFICATION OF UNDERSTANDING

AND AUTHORIZATION OF PAYROLL SIGNATORY
PROJECT NAME:


                                                                      
STATE CDBG GRANT NUMBER:

                                                                      
This is to certify that the principals, and the authorized payroll officer, below, have read and understand the Minutes of the Pre-construction Conference, the State and Federal labor standards clauses pertaining to the subject project and the U.S. Dept. of Labor and State Dept. of Industrial Relations' wage determinations              and                       .

The following person(s) is designated as the payroll officer for the undersigned and is authorized to sign the Statement of Compliance which will accompany our weekly certified payroll reports for this project:

                                                            
Payroll Officer 

(Name)

                                                            
Payroll Officer 

(Signature)

                              _________________
(Name of Contractor/Subcontractor)

by                            _______________
(Signature of Owner)

(Title)

(Date)
CERTIFICATION OF FRINGE BENEFIT PAYMENTS
PROJECT NAME:
                              

STATE CDBG NUMBER:
                              

Classification/
Name, Address and Telephone Number


Fringe Benefits Provided
of Plan/Fund/Program                            
1)
                                           
                                                               

  Health and Welfare         
                                                               

  Pension                            
                                                               

  Vacation                          
                                                               

  Apprenticeship/Training 
                                                               
2)
                                           
                                                               

 Health and Welfare          
                                                               

 Pension                             
                                                               

 Vacation                           
                                                               

 Apprenticeship/Training  
                                                               
3)
                                           
                                                               

 Health and Welfare          
                                                               

 Pension                             
                                                               

 Vacation                           
                                                               

 Apprenticeship/Training  
                                                               
OR:  (Check if Applicable.)

         I certify that I do not make payments to approved fringe benefit plans, funds, or programs.

                                          
by                                                      
(Contractor/Subcontractor)
(Signature)


(Date)
(Title)

CONTRACTOR'S/SUBCONTRACTOR'S CERTIFICATION

CONCERNING STATE LABOR STANDARDS AND PREVAILING WAGES

PROJECT:  



CDBG CONTRACT NUMBER: 

 
All contractors and subcontractors shall give the following certification to the City and forward this certification to the City within 10 days after the execution of any contract or subcontract.

A.
"I am aware of the provisions of Section 1720 et seq. of the California Labor Code which requires that the State prevailing wage rate shall be paid to employees where this rate exceeds the Federal wage rate."

B.
"I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be insured against liability for workers' compensation or to undertake self‑insurance in accordance with the provisions of that Code, and I will comply with such provisions before commencing the performance of the work of this contract." 

C.
"It is further agreed that, except as may be provided in Section 1815 of the California Labor Code, the maximum hours a worker is to be employed is limited to eight hours a day and 40 hours a week and the subcontractor shall forfeit, as a penalty, $25 for each worker employed in the execution of the subcontract for each calendar day during which a worker is required or permitted to labor more than eight hours in any calendar day or more than 40 hours in any calendar week."

(Contractor/Subcontractor)

(Signature)





(Date)



Typed/Printed Name and Title

	Record of

Employee Interview
	U.S. Department of Housing

and Urban Development

Office of Labor Relations
	OMB Approval No. 2501-0009

(exp. 08/31/2007)


Public reporting burden for this collection of information is estimated to average 15 minutes per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. This agency may not collect this information, and you are not required to complete this form, unless it displays a currently valid OMB control number.  The information is collected to ensure compliance with the Federal labor standards by recording interviews with construction workers. The information collected will assist HUD in the conduct of compliance monitoring; the information will be used to test the veracity of certified payroll reports submitted by the employer. Sensitive Information. The information collected on this form is considered sensitive and is protected by the Privacy Act. The Privacy Act requires that these records be maintained with appropriate administrative, technical, and physical safeguards to ensure their security and confidentiality. In addition, these records should be protected against any anticipated threats or hazards to their security or integrity that could result in substantial harm, embarrassment, inconvenience, or unfairness to any individual on whom the information is maintained. The information collected herein is voluntary, and any information provided shall be kept confidential.  
	1a.  Project Name

     
	2a.  Employee Name

     


	1b.  Project Number

     

	2b.  Employee Phone Number (including area code)

     

	1c.  Contractor or Subcontractor (Employer)

     

	2c.  Employee Home Address & Zip Code

     


	
	2d.  Verification of identification?

Yes  FORMCHECKBOX 
     No   FORMCHECKBOX 
   

	3a. How long on this job?

     
	3b. Last date on this job before today?

     
	3c. No. of hours last day on this job?

     
	4a. Hourly rate of pay?

     
	4b. Fringe Benefits?
	4c.  Pay stub?

	
	
	
	
	Vacation
	Yes  FORMCHECKBOX 

	No  FORMCHECKBOX 

	Yes  FORMCHECKBOX 

	No   FORMCHECKBOX 


	
	
	
	
	Medical
	Yes  FORMCHECKBOX 

	No  FORMCHECKBOX 

	

	
	
	
	
	Pension
	Yes  FORMCHECKBOX 

	No  FORMCHECKBOX 

	

	5.  Your job classification(s) (list all) --- continue on a separate sheet if necessary

     


	6.  Your duties

     


	7.  Tools or equipment used

     


	
	Y
	N
	
	Y
	N

	8. Are you an apprentice or trainee?
	 FORMCHECKBOX 

	 FORMCHECKBOX 

	10. Are you paid at least time and ½ for all hours worked in excess of 40 in a week?
	 FORMCHECKBOX 

	 FORMCHECKBOX 


	9. Are you paid for all hours worked?
	 FORMCHECKBOX 

	 FORMCHECKBOX 

	11. Have you ever been threatened or coerced into giving up any part of your pay?
	 FORMCHECKBOX 

	 FORMCHECKBOX 


	12a.  Employee Signature


	12b.  Date

     


	13.  Duties observed by the Interviewer (Please be specific.)
     


	14.  Remarks

     


	15a.  Interviewer name (please print)

     

	15b.  Signature of Interviewer


	15c.  Date of interview

     



Payroll Examination
	16.  Remarks

     


	17a.  Signature of Payroll Examiner

     

	17b.  Date

     


Instructions

General:

This form is to be used by HUD and local agency staff for recording information gathered during on-site interviews with laborers and mechanics employed on projects subject to Federal prevailing wage requirements.  Typically, the staff that will conduct on-site interviews and use this form are HUD staff and fee construction inspectors, HUD Labor Relations staff, and local agency labor standards contract monitors.

Information recorded on the form HUD-11 is evaluated for general compliance and compared to certified payroll reports submitted by the respective employer.  The comparison tests the veracity of the payroll reports and may be critical to the successful conclusion of enforcement actions in the event of labor standards violations.  The thoroughness and accuracy of the information gathered during interviews is crucial.

Note that the interview itself and the information collected on the form HUD-11 are considered confidential.  Interviews should be conducted individually and privately.  All laborers and mechanics employed on the job site must be made available for interview at the interviewer’s request.  The employee’s participation, however, is voluntary.  Interviews shall be conducted in a manner and place that are conducive to the purposes of the interview and that cause the least inconvenience to the employer(s) and the employee(s).

Completing the form HUD-11

Items 1a - 1c:
Self-explanatory

Items 2a – 2d:
Enter the employee’s full name, a telephone number where the employee can be reached, and the employee’s home address.  Many construction workers use a temporary address in the locality of the project and have a more permanent address elsewhere from which mail may be forwarded to them.  Obtain a more permanent address, if available.  Ask the employee for a form of identification (e.g., driver’s license) to verify their name.

Items 3a – 4c:
Enter the employee’s responses.  Ask the employee whether they have a pay stub with them; if so, determine whether the pay stub is consistent with the information provided by the employee.

Items 5 – 7:
Be certain that the employee’s responses are specific.  For example, job classification (#5) must identify the trade involved (e.g., Carpenter, Electrician, Plumber) – responses such as “journeyman” or “mechanic” are not helpful for our purposes. 

Items 8 – 12b:
Self-explanatory

Items 13 – 15c:
These items represent some of the most important information that can be gathered while conducting on-site interviews.  Please be specific about the duties you observed the employee performing.  It may be easiest to make these observations before initiating the interview.  Please record any comments or remarks that may be helpful.  For example, if the employee interviewed was working with a crew, how many workers were in the crew?  Was the employee evasive?

The level of specificity that is warranted is directly related to the extent to which interview(s) or other observations indicate that there may be violations present.  If interviews indicate that there may be underpayments involving a particular trade(s), the interviewer is encouraged to interview as many workers in that trade(s) that are available.

Items 16 – 17b:
The information on the form HUD-11 may be reviewed for general compliance, initially.  For example, are the job classification and wage rate stated by the employee compatible with the classifications and wage rates on the applicable wage decision?  Are the duties observed by the interviewer consistent with the job classification?

Once the corresponding certified payroll reports are received, the information on the HUD-11 shall be compared to the payroll reports.  Any discrepancies noted between the HUD-11 information and that on the payroll report shall be noted in Item 16, Remarks.   If discrepancies are noted, follow-up actions to resolve the discrepancies must be taken.

Federal Labor Standards Provisions
Applicability

The Project or Program to which the construction work covered by this contract pertains is being assisted by the United States of America and the following Federal Labor Standards Provisions are included in this Contract pursuant to the provisions applicable to such Federal assistance.

A. 1. (1) Minimum Wages. All laborers and mechanics employed or working upon the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFFT Part 3), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits under Section l(b)(2) of the Davis-Bacon Act an behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of 29 CFR-5.5(a)(1)(iv); also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs, which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period.

Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided, That the employer's pay- roll records accurately set forth the time spent in each classification in which work is performed. The wage determination (including any additional classification and wage rates conformed under 29 CFR Part 5.5(a)(1)(ii) and the Davis-Bacon poster (WH-1 321) shall W posted at all times by the contractor and its subcontractors at the site of the work in a prominent and accessible. place where it can be easily seen by the workers.

(ii) (a) Any class of laborers or mechanics which is not listed in the wage determination and which is to be employed under the contract shall t>e classified in conformance with the wage determination. HUD shall approve an additional classification and wage rate and fringe benefits therefore only when the following criteria have been met

(1) The work to be performed by the classification requested is not performed by a classification in the wage determination; and
(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.

(b) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives. and HUD or its designee agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by HUD or its designee to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, D.C. 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that additional time is necessary. (Approved by the Office of Management and Budget under OMB control number 1215-0140.)

(c) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and HUD or its designee do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), HUD or its designee shall refer the questions, including the views of all interested parties and the recommendation of HUD or its designee, to the Administrator for determination. The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that additional time is necessary. (Approved by the Office of Management and Budget under OMB Control Number 1215-0140.)

(d) The wage rate (including fringe benefits where appropriate) determined pursuant to subparagraphs (1)(b) or (c) of this paragraph, shall be paid to all workers performing work in the classification under this con- tract from the first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing

bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the contractor, that the applicable standards of the Davis-Bacon Act have been met The Secretary of Labor may require the contractor to set aside in a separate account assets for the meeting of obligations under the plan or program. (Approved by the Office of Management and Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld from the contractor under this contract or any other Federal contract with the same prime contractor, or any other Federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime contractor so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees and helpers, employed by the contractor or any subcontractor the full amount of wages required by the contract In the event of failure to pay any laborer or mechanic, including any apprentice, trainee or helper, employed or working on the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the wages required by the contract HUD or its designee may, after written notice to the contractor, sponsor, applicant or owner, take such action as may be necessary to cause the suspension of any further payment advance, or guarantee of funds until such violations have ceased. HUD or its designee may, after written notice to the contractor, disburse such amounts withheld for and on account of the contractor or sub- contractor to the respective employees to whom they are due. The Comptroller General shall make such disbursements in the case of direct Davis-Bacon Act contracts.

3. (I) Payrolls and basic records. Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or development of the project). Such records shall contain the name, address, and social security number of each such worker. his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in Section I (b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5 (a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or pro- gram described in Section I (b)(2)(B) of the Davis-Bacon Act the contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs. (Approved by the Office of Management and Budget under OMB Control Numbers 1215-0140 and 1215-0017.)

(ii) (a) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to HUD or its designee if the agency is a party to the contract but if the agency is not such a party, the contractor will submit the payrolls to the applicant sponsor, or owner, as the case may be, for transmission to HUD or its designee. The payrolls submitted shall set out accurately and completely all of the information required to be maintained under 29 CFR Part 5.5(a)(3)(i). This information may be submitted in any form desired. Optional Form WH-347 is available for this purpose and may be purchased from the Superintendent of Documents (Federal Stock Number 029-005-WO14-1), U.S. Government Printing Office, Washington, DC. 20402. The prime contractor is responsible for the submission of copies of payrolls by all subcontractors. (Approved by the Office of Management and Budget under OMB Control Number 1215-0149.)

(b) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be maintained under 29 CFR Part 5.5 (a)(3)(i) and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the contract

(c) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of Compliance" required by paragraph A.3.(ii)(b) of this section.

(d) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 231 of Title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph A.3.(i) of this section available for inspection, copying, or transcription by authorized representatives of HUD or its designee or the Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the contractor or subcontractor fails to submit the required records or to make them available, HUD or its designee may, after written notice to the contractor, sponsor, applicant or owner, take such action as may be necessary to cause the suspension of any further payment advance, or guarantee of funds. Further- more, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR Part 5.1 2.

4. (i) Apprentices and Trainees. Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they per- formed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination. In the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR Part 3 which are incorporated by reference in this contract.

6.  Subcontracts. The contractor or subcontractor will insert in any sub- contracts the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as HUD or its designee may by appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR Part 5.5.

7. Contract Termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act Requirements. All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated by reference in this contract

9. Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall not be subject to the general disputes clause of this contract Such disputes shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its subcontractors) and HUD or its designee, the U.S. Department of Labor, or the employees or their representatives.

10. (1) Certification of Eligibility. By entering into this contract the con- tractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, Section 1010, Title 18, U.S.C., "Federal Housing Administration transactions", provides in part "Whoever, for the purpose of . . . influencing in any way the action of such Administration   . . .makes, utters or publishes any statement knowing the same to be false    . . .shall be fined not more than $5,000 or imprisoned not more than two years, or both."

11. Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic to whom the wage, salary, or other labor standards provisions of this Contract are applicable shall be discharged or in any other manner discriminated against by the Contractor or any subcontractor because such employee has filed any complaint or instituted or caused to be instituted any proceeding or has testified or is about to testify in any proceeding under or relating to the labor standards applicable under this Contract to his employer.

B. Contract Work Hours and Safety Standards Act. As used in this paragraph, the terms "laborers" and "mechanics" include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of eight hours in any calendar day or in excess of forty hours in such workweek, whichever is greater.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in subparagraph (1) of this paragraph, the contractor and any subcontractor responsible therefore shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of Columbia or a territory, to such District or to such territory, for liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in sub- paragraph (1) of this paragraph, in the sum of $1 0 for each calendar day on which such individual was required or permitted to work in excess of eight hours or in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth in subparagraph (1) of this paragraph.

(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any moneys payable on account of work performed by the contractor or subcontractor under any such contract or any other Federal contract with the same prime contract or any other Federally-assisted con- tract subject to the Contract Work Flours and Safety Standards Act which is held by the same prime contractor such sums as may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in subparagraph (2) of this paragraph.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in subparagraph (1) through (4) of this paragraph and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in subparagraphs (1) through (4) of this paragraph.

C. Health and Safety

(1) No laborer or mechanic shall be required to work in surroundings or under working conditions which are unsanitary, hazardous, or dangerous to his health and safety as determined under construction safety and health standards promulgated by the Secretary of Labor by regulation.

(2) The Contractor shall comply with all regulations issued by the Secretary of Labor pursuant to Title 29 Part 1926 (formerly part 1518) and failure to comply may result in imposition of sanctions pursuant to the Contract Work Hours and Safety Standards Act (Public Law 91 -54, 83 Stat 96).

(3) The Contractor shall include the provisions of this Article in every subcontract so that such provisions will be binding on each subcontractor. The Contractor shall take such action with respect to any subcontract as the Secretary of Housing and Urban Development or the Secretary of Labor shall direct as a means of enforcing such provisions.

STATE LABOR STANDARDS PROVISIONS
State prevailing wage rates shall apply when the State wage rate is higher than the Federal wage rate.  All contractors and subcontractors are subject to the application of Section 1720 et seq. of the California Labor Code which details the regulations and procedures governing the payment of State prevailing wages.

All contractors and subcontractors are subject to the provisions of Section 3700 of the California Labor Code which requires that every employer be insured against liability for workers' compensation or to undertake self-insurance in accordance with the provisions of the code.

All contractors and subcontractors are subject to the provisions of Sections 1810-1814 of the California Labor Code which provide that the maximum hours a worker is to be employed is limited to eight hours a day and 40 hours a week and the contractor or subcontractor shall forfeit, as a penalty, $25 for each worker employed in the execution of the contract for each calendar day during which a worker is required or permitted to labor more than eight hours in any calendar day or more than 40 hours in any calendar week and is not paid overtime.

Section 1815 of the California Labor Code requires that not withstanding the provisions of Sections 1810-1814, employees of contractors who work in excess of eight hours per day and 40 hours per week shall be compensated for all hours worked in excess of eight hours per day at not less than l-l/2 times the basic rate of pay.

LIST OF SUBCONTRACTORS INCLUDED IN BID
Each GENERAL CONTRACTOR bidding on this project shall list below the name and business address of each SUBCONTRACTOR who will perform WORK or render service under this CONTRACT in or about the construction of the improvement.  Each SUBCONTRACTOR must have a contract that contains all necessary CDBG language as contained in this bid package.  All subcontractors will be verified for proper licensed by the State of California and checked against federal debarred list.  All subcontractors will be required to sign certifications of compliance with federal and state prevailing wage laws.  All subcontractors shall provide a detailed list of trades to be used on this project.  All subcontractors will be required to submit weekly certified payrolls (Department of Labor Form WH-347 or equal) to _________________ the labor compliance officer at _____________________for this project. 
  
Trade / Portion of Work

Subcontractor's Name and Address
1. 
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NOTE:   Additional numbered pages may be attached to this page if sufficient space is not 
provided hereon.

 ELIGIBILITY OF CONTRACTOR AND SUBCONTRACTORS 
Prior to Final Award or Executing a Construction Contract:   The GENERAL CONTRACTOR and each SUBCONTRACTOR who will perform WORK or render service under this CONTRACT must be verified as eligible.  To be eligible for award of funds these parties must have current state licenses, not be on the federal debarred list, must have proper insurance (workman’s compensation and liability) and must agree to sign all required CDBG certification forms for labor standards and equal opportunity compliance.    As part of completing this form the labor standards coordinator will print out and maintain documentation that eligibility status is maintained during contract (insurance stays current, etc).
 1. 
Prime Contractor's Name:

State License #___________ Expires: 


 





Workman’s Comp.?

  Expires:









Liability?

   Expires:









Proper Bonds In Place?










On Federal Debarred List?




 2. 
Sub Contractor's Name:

State License #___________ Expires: 


 





Workman’s Comp.?

  Expires:









On Federal Debarred List?




3. 
Sub Contractor's Name:

State License #___________ Expires: 


 





Workman’s Comp.?

  Expires:









On Federal Debarred List?




4. 
Sub Contractor's Name:

State License #___________ Expires: 


 





Workman’s Comp.?

  Expires:









On Federal Debarred List?




5. 
Sub Contractor's Name:

State License #___________ Expires: 


 





Workman’s Comp.?

  Expires:









On Federal Debarred List?




6. 
Sub Contractor's Name:

State License #___________ Expires: 


 





Workman’s Comp.?

  Expires:









On Federal Debarred List?
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Note: To be Completed at Time of Pre Construction Conference with Payroll Staff and Labor Standards Coordinator.

NOTICE OF CONTRACT AWARD/PRE-CONSTRUCTION CONFERENCE/

START OF CONSTRUCTION
DATE:

__________________________________________

TO:
Jon Diedesch, CDBG Program Representative (jdiedesch@hcd.ca.gov)
FROM:
City/County of ________________________________

SUBJECT:
Notice of Contract Award/Pre-construction Conference/Start of Construction

This is to inform you that     (name of company), (I.D. number)                                    at

  (address)                                       ,   (phone number)        , has been awarded a contract 

  (CDBG Grant Number)   to   (brief description of work)                in the City/County  of   

                                                     .  The applicable State and Federal wage decisions are
  Federal #:                              , and   State #                                                      .  
The contract value is    $                              .  
The estimated start of construction is               20       .  Contract  completion is estimated to 
be                20              .  A Pre-construction Conference will be held concerning this project 
at    (time)     on    (date)                      at                          (address)    .  The City/County has 
designated      (name)                                 as responsible for compliance with labor 
standards and equal opportunity provisions and the contact information is as follows:

Phone :______________

E-Mail:______________

Mailing Address:___________________________________________.

SAMPLE PRE-CONSTRUCTION

LABOR STANDARDS MEETING AGENDA
PROJECT NAME:
                                           
DATE:
                            
GRANT NO.:
                                           
TIME:
                            
CITY/COUNTY OF:
                                    
MEETING PLACE:
                                    
FEDERAL WAGE DECISION NO:
                        



STATE WAGE DECISION NO:

                     
     
A pre-construction conference concerning labor standards provisions, administration and enforcement is to be conducted for the above project on this date.  In addition to the attached two handouts, the following labor standards materials will be provided to the prime contractor and made available for others in attendance:

l.
Applicable State and Federal Wage Decisions for Comparison Chart Completion.

2.
Federal Labor Standards Provisions

3.
State Labor Standards Provisions

4.
Poster WH-1321, Notice to Employees (must be displayed on site)
5.
Payroll Form WH-347 (with instructions)

6.
Certification of Understanding and Authorization (sign if needed)
7.
Certification for Applicable Fringe Benefit Payments (sign if needed)
8.
Standard Contract Language (all contracts and subcontracts)

9.
Standard Solicitation for Bid Language (construction over $10,000)

10.
Standard Equal Opportunity Clause (construction over $10,000) (See Chapter 4)

11.
Standard Federal Equal Employment Opportunity Construction Contract Specifications (construction over $10,000)

Each person at the conference is requested to register their name on an attendance sheet, a copy of will be made part of the meeting minutes.

During the course of the conference, all of the labor standards and wage requirements which are applicable to the construction work to be performed will be discussed in full. These standards and requirements are contained in the following publications: 

U. S. Department of Labor Regulations, Parts l, 3 and 5; Labor Standards Administration and Enforcement Guide, State and Federal labor standards provisions; State CDBG Grant Management Manual; and the attached material. 

Prior to adjournment, the participants will be invited to ask questions so that there would be no misunderstanding of what is necessary in order for the contractor and any subcontractors to demonstrate compliance with the labor standards clauses above.

Special notations for this project or matters which are currently unresolved are listed in the space below:

For additional information concerning labor standards and prevailing wage requirements, please contact the labor standards coordinator for this project: _____________________ at (   ) 555-6666.

_______________________________
                                                             
Date
Grantee Labor Standards Coordinator

_________________________________________

Typed Name

Attachments: List of Subcontractors


Wage Comparison Chart



Payroll Form WH-347

Handouts One and Two
PRE-CONSTRUCTION CONFERENCE HAND OUT NUMBER ONE
Labor Standards Provisions and Related Matters:
l.
The term "wage decision" means the State and Federal wage determinations which are applicable and current at the start of construction.

The wage decision specifies the wage rates prevailing in the locality in which the work is to be performed, as determined by the Secretary of Labor, for classes of laborers and mechanics on construction of a similar nature, in accordance with the Davis-Bacon Act, as amended.  The wage decision represents the minimum rates which must be paid to all laborers and mechanics employed or working on the site of the work.

The wage decisions which apply to this project are identified on the cover of these minutes.  A copy of the wage decisions and the poster "Notice to Employees" (WH-1321) must be displayed at the job site in a prominent and protected area where it can be easily seen and reviewed by the workers.

2.
Any class of laborers or mechanics which is not listed in the wage decision and which is to be employed on the project shall be classified or reclassified in conformance with the wage decision, and a report of the action taken shall be sent by HCD to the Secretary of Labor. No payrolls will be accepted which lists classifications that are not contained in the wage decision, or approved for the project by the additional classification process.  Any request for additional classifications should be submitted in writing to HCD no later than 10 days from the date of the Pre-construction Conference.  In the event the interested parties cannot agree on the proper classification or reclassification of a particular class of laborers or mechanics to be used, the question, accompanied by the recommendation of HCD, shall be referred to the Secretary of Labor for final determination.  Unclassified personnel may not work on the job until after this matter is resolved.

“Helper” classifications will not be approved by this office for additional classification, and may not be utilized for the project.

3.
All mechanics and laborers employed in the construction of the project shall be paid unconditionally and not less often than once a week, the full amount of wages and bona fide fringe benefits due at the time of payment computed at rates not less than those contained in the wage decision.  Contributions made or costs reasonably anticipated under Section l(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to 29 CFR 5.5(a)(1)(4).  Also, regular contributions or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs, and which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period.

4.
In all cases where fringe benefits are paid to the approved plans, funds or programs, the basic hourly rate of pay should be shown in Column 6, RATE OF PAY, of the payroll and, on reverse side of payroll, under REMARKS, show the amount of fringe benefits being paid to each individual program.  Also, Section 4(a) on the reverse side of payroll should be In all cases where fringe benefits are paid in cash directly to the employee, show separately in Column 6, RATE OF PAY, of the payroll, the basic hourly wage rate paid to the employee and fringe benefits paid in cash to the employee; e.g., $19.28/6.50.  Section 4(b) on reverse of payroll should be checked.

5.
Whenever the minimum wage rate prescribed in the wage decision for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor is obligated to pay the fringe benefit as stated in the wage decision, or an hourly cash equivalent (e.g., specific holidays and benefits expressed as a percentage of the basic hourly rate).

6.
Apprentices and Trainees - The U. S. Department of Labor (DOL) regulations (29 CFR Part 5) contains language pertaining to the use of apprentices and trainees and establishes the parameters within which an employer may utilize a workman in a trade classification and is permitted to pay that workman a wage rate which is less than the rate required on the wage decision for that trade classification.  These conditions are specified below, including the ratio of apprentices or trainees to journeymen that will be permitted on the job site.

a.
Apprentices will be permitted to work as such only when they are registered, individually, under a bona fide apprenticeship program registered with a state apprenticeship agency which is recognized by the Bureau of Apprenticeship and Training, United States Department of Labor; or if no such recognized agency exists in a state, under a program registered with the Bureau of Apprenticeship and Training, U.S. Department of Labor.  The allowable ration of apprentices to journeymen in any craft classification shall not be greater than the ration permitted to the contractor as to his entire work force under the registered program.  Any employee listed on a payroll at an apprentice wage rate, who is not a trainee as defined in the following paragraph, or is not registered as above, shall be paid the wage rate determined by the Secretary of Labor for the classification of work he or she actually performed.  The grantee shall furnish to HCD written evidence of the required registration of the contractor's program and apprentices and trainees and those of subcontractors, the approved ratios of apprentices and trainees to journeymen, prior to the use of the apprentices on the job site.

b.
Trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification, by the U.S. Department of Labor, Manpower Administration, Bureau of Apprenticeship and Training.  The ratio of trainees to journeymen shall not be greater than permitted under the plan approved by the Bureau of Apprenticeship and Training.  Every trainee must be paid at not less than the rate specified in the approved program for his level of progress.  Any employee listed on a payroll at a trainee rate who is not registered and participating in a training plan approved by the Bureau of Apprenticeship and Training shall be paid not less than the wage rate determined by the Secretary of Labor for the classification of work he actually performed.  The contractor or subcontractor will be required to furnish HCD written evidence of the certification of his program, the registration of the trainees, and the ratios and wage rates prescribed in that program.  In the event the Bureau of Apprenticeship and Training withdraws approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.

ATTENTION:  You are advised that HCD will require strict adherence to the ratio approved under the registered program, and will require back wage adjustments (to the journeyman's rate) for any apprentice or trainee who is employed on the job site in excess of the approved ratio. This ratio must be observed ON THE JOB SITE irrespective of the employer's compliance with the ratio as to the entire work force. The ratio that will be applied is the ratio which is in force at the time of the effective date for the wage decision as defined above, in accordance with the DOL regulations.

Supervisory or management personnel who are at the job site and who are not performing construction work may be counted as journeymen for the purpose of demonstrating compliance with the apprenticeship/trainee ratio. These personnel must be listed on the payroll reports in order to be considered for this purpose.

7.
The Copeland Act (Anti-Kickback Act) provides that no deduction or rebate on any account be taken from an employee's pay, except such deductions mandatory by law, unless this deduction is authorized in writing by the employee.  A copy of the signed authorization must be submitted with the payroll on which the deduction appears.  One signed authorization is sufficient for deductions made on a regular basis. 

8.
Overtime Compensation
a.
The Fair Labor Standards Act requires compensation at the rate of one and one-half times the basic hourly rate of pay, for all hours worked in excess of 40 hours in any workweek.

b.
Additionally, on those projects subject to the provisions of the Contract Work Hours and Safety Standards Act, no contractor or subcontractor shall require or permit any laborer or mechanic in any workweek in which he is employed on such work to work in excess of 40 hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times his basic rate of pay for all hours worked in excess of 40 hours in such workweek.  In the event of violations, the contractor or subcontractor shall be liable to any affected employee for his unpaid wages as well as to the United States for liquidated damages. Liquidated damages will be computed at the rate of $10 per day, per violation.

9.
The following definitions are contained in the DOL regulations and shall be observed for the purpose of labor standards administration and enforcement throughout the course of this work. 

a.
The term "construction" means all types of work done on a particular building or work at the site.  This includes, and is not limited to, altering, remodeling, painting and decorating; the transporting of materials and supplies to or from the building or work; the manufacturing or furnishing of materials, articles, supplies or equipment on the site of the building or work; and any cleaning and preparation which is performed pursuant to the construction contract and is prerequisite to the final acceptance of the completed work.

b.
The terms "laborer" and "mechanic" includes at least those workers whose duties are manual or physical in nature (including those who use tools or who are performing the work of a trade), as distinguished from mental or managerial.

c.
Every person performing the duties of a laborer or mechanic in the construction of the project is "employed" regardless of any contractual relationship alleged to exist between the contractor and such person.  Furthermore, every person paid by a contractor or subcontractor in any manner for this labor in construction of the project is "employed" and receiving "wages" regardless of any contractual relationship alleged to exist between him and the real employer.

d.
The term "wages" means the basic hourly rate of pay, any contribution made pursuant to, or costs anticipated to provide, a bona fide fringe benefit plan, fund or program.

e.
The payment of wages shall be by cash, negotiable instruments payable on demand, or the additional forms of compensation for which deductions are permissible under the regulations.  No other methods of payment shall be recognized.

10.
Subcontractors
The contractor, his or her subcontractors and any lower-tier subcontractors shall insert Federal Labor Standards Provisions and State Labor Standards Provisions in any subcontracts into which they may enter.  The contractor shall not thereby be relieved of responsibility for the compliance of any subcontractor with these conditions.

11.
Contractor/Subcontractor Certifications
a.
The contractor and each subcontractor are required to submit with, or prior to, their first payroll, the following certifications (a copy of each is attached):

l. Certification of Understanding and Authorization which certifies that the proper officials have read and understand the minutes of the Pre-construction Conference on Labor Standards Provisions and Related Matters; and identifies the person(s) who is authorized to sign the weekly certified payroll reports.

2.   Certification for Applicable Fringe Benefit Payments which identifies the method by which the contractor/subcontractor will meet any obligation for fringe benefits which may be contained in the wage decision, and any plans, funds, or programs to which such payments will be made.

b.
Internal Revenue Service Employer Identification Number.  This assigned number must be furnished by each subcontractor on their first payroll report.

12.
Weekly Certified Payroll Reports and Related Records
a.
Payroll forms are available for purchase from the U.S. Government Printing Office Bookstore, or from the Superintendent of Documents, Government Printing Office, Washington, D.C. 20402, in pads of 100, including one instruction sheet.  Contractors may reproduce the payroll form to create an ample supply.

b.
The weekly certified payroll reports and basic records relating thereto (e.g., timecards, canceled payroll checks) shall be maintained during the course of the work and preserved for a period of three years thereafter for all labor which is performed in the construction of the project.

The contractor and all subcontractors shall make the records required under the labor standards clauses of the contract available for inspection by authorized representatives of HCD, HUD and the Department of Labor, and shall permit such representatives to interview employees during work hours on the job site.  The subcontractors shall also make such records available to, and permit interviews by, authorized representatives of the contractor.

c. The original copy of all payroll reports, including those of all subcontractors, shall be submitted weekly to the grantee by the prime contractor.  The copy of each payroll shall be accompanied by a "Weekly Statement of Compliance," which is either the reverse of the Payroll Form WH-347 or the "Statement of Compliance". The Statement of Compliance shall be executed with an original signature by the employer (owner, partner, corporate officer) or designated payroll officer for whom we have received authorization.  The grantee will not accept any payrolls that have been endorsed with a signature stamp.

d.
Each contractor's payrolls shall be numbered consecutively, beginning with #1.  The first payroll shall contain the name, address, and social security number of each employee.  The last payroll for each contractor for this project shall be clearly marked "FINAL."

e.
Each payroll shall contain for each employee:  the correct work classification (in accordance with the wage decision); the actual daily and weekly hours worked on this project; the hourly rate of pay; the gross wages earned; the deductions made; and the net wages paid.  If additional wages were earned for work at another project, the employer may include such additional wages under Column 7 of the payroll as follows: $350.00/$600.00 (wages for this project /total for all projects).  For these cases, the deductions and the net wages may be computed based upon the total weekly earnings.

13.
Working Subcontractors - A bona fide subcontractor, with an established business, and who performs work on the job site with their crew, must list on the payroll all personnel engaged in the contract work.  As the owner of the firm, for themselves, they need list only their name, work classification/owner, their hours worked each day, total hours for the week and effective rate of pay on the payroll.

NOTE:  This is an administrative policy and does not imply that owners are not "mechanics" or "laborers," or that owners are not entitled to the "wages" prescribed by the wage decision for the type of work performed.  This policy merely recognizes the right and responsibility of an owner to operate their business in such a way as to assure that their wages can be met from the proceeds of the business.  The policy permits the labor relations staff to accept, without further verifications, the owner's certification on the Statement of Compliance that their own wages are sufficient to meet the requirements of the wage decision.

14.
A laborer or mechanic who performs work on the project in more than one classification within the same workweek shall be classified and paid at the highest wage rate applicable to any of the work which he performs unless the following requirements are met:

a.
Accurate daily time records shall be maintained.  These records must show the time worked in each classification and the rate of pay for each classification, and must be signed by the employee.

b.
The payroll shall show the hours worked in each classification and the wage rate paid for each classification.

c.
The payroll shall be signed by the employee, or a copy of the signed daily time record shall be attached to the payroll.

15.
To minimize the possibility of misunderstanding in regard to the receipt of payrolls, the following conditions are effective immediately for the submission of the weekly certified payroll reports:

a.
The general contractor is responsible for the careful review and verification of his own and all subcontractors' payrolls before forwarding same to the grantee and for the timeliness of all payroll submissions.

b.
Payroll submissions must be kept up-to-date.  The payrolls for any given week must be submitted not later than 14 days following the close of the corresponding pay week.

c. Each submission, whether hand-carried or mailed, must be accompa​nied by an itemized cover letter.  The entire submission will be returned if it is found to be incomplete, i.e., items that are not present that are listed on the cover letter.

d.
In the event that a submission is returned as incomplete, or that any contractor/subcontractor is found to be delinquent in submitting payrolls, the general contractor will be considered to be in non-compliance, and any advances may be withheld.

16.
During the course of the work, the grantee's labor standards coordinator will perform periodic audits of the payrolls and related submissions.  The prime contractor will be notified in writing of any discrepancies or violations that are disclosed in the audit, and of the actions that will be necessary to resolve the discrepancies and/or violations.  The prime contractor shall be held entirely responsible for the prompt resolution of all non-compliances, including those pertaining to all subcontractors and any lower-tier subcontractors.

17.
At the time that construction is completed for this project, a final audit of the payrolls and related submissions will be performed.  The project will not be approved by the grantee to proceed to final endorsement until all items of non-compliance are corrected or until appropriate provision is made by depository agreement to assure the ultimate resolution and payment of any back wages that may be found due, including related liquidated damages.

PRE-CONSTRUCTION CONFERENCE HAND OUT NUMBER TWO

Equal Opportunity Commonly Asked Questions:
1.
What are the responsibilities of the offeror or bidder to ensure equal employment opportunity?

The offeror or bidder must comply with the "Equal Opportunity Clause" and the "Standard Federal Equal Opportunity Construction Contract Specifications."

2.
Are contractors required to ensure a comfortable working environment for all employees?

Yes, it is the contractor's responsibility to provide an environment free of harassment, intimidation, and coercion to all employees and to notify all foremen and supervisors to carry out this obligation, with specific attention to minority or female individuals.

3.
To alleviate developing separate facilities for men and women on all sites, can a contractor put all women employees on one site?

No, the contractor must assign two or more women to each site when possible.

4.
Are contractors required to make special outreach efforts to minority and female recruitment sources?

Yes, contractors must establish a current list of minority and female recruitment sources, notify them when employment opportunities are available, including on-the-job training and apprenticeship programs, and record responses.

5.
Are any efforts made to record the number of minority and females applying for positions with construction contractors?

Yes, all contractors must maintain a current file of the names, addresses and telephone numbers of all minority and female applicants and document whatever action was taken.

6.
What happens if a woman or minority is sent to the union by the contractor and is not referred back to the contractor for employment?

If the unions impeded the contractor's responsibility to provide equal employment opportunity, a written notification is sent to the Director of the U.S. Department of Labor.

7.
What efforts are made by contractors to create entry level positions for women and minorities?


Contractors are required to develop on-the-job training programs or participate in training programs, especially those funded by the Department of Labor, to create positions for women and minorities relevant to the contractor's employment needs.

8.
Are any efforts made by the contractor to publicize their Equal Employment Opportunity (EEO) policy?

Yes, the contractor is responsible to notify unions and training programs and request their cooperation as well as to include it in any policy manual or collective bargaining agreement, and to publicize it in the company newspaper and annual report.  Externally, the contractor is responsible to include the EEO policy in all media advertisement.
9.
Are any in-service training programs provided for staff to update the EEO policy?

At least annually, a review of the EEO policy and the affirmative action obligations are required of all personnel employees of a decision-making status.  A record of the meeting including date, time, location, persons present, subject matter discussed, and disposition of the subject matter shall be maintained.

10.
What recruitment efforts are made for minorities and women?

The contractor must notify both orally and in writing, minority and female recruitment sources one month prior to the date of acceptance for apprenticeship or other training programs.  The contractor must also encourage present minority and female employees to recruit members of their own group.

11.
Are any measures taken to encourage promotions for minorities and women?
Yes, an annual evaluation is conducted for all minority and female personnel to encourage these employees to seek higher positions.

12.
What efforts are taken to ensure that personnel policies are in accordance with the EEO policy?

Personnel policies in regard to job practices, work assignments, etc., are continually monitored to ensure that the EEO policy is carried out.

13.
Can women be excluded from utilizing any facilities available to men?

No, all facilities and company activities are non-segregated except for bathrooms or changing facilities to ensure privacy.


14.
What efforts are made to utilize minority and female contractors and suppliers?

None, however, records are kept of all offers to minority and female construction contractors.

15.
If a contractor participates in a business related association which does not comply with affirmative action standards, does that show his/her failure to comply?

No, the contractor's obligation to comply is his own.  If he makes every effort to assume that this group has a positive impact on EEO policy and they fail to accept this attitude, it shall not be contrived as noncompliance on the part of the contractor.

16.
Would a contractor be in violation of EEO policy and affirmative action if he set up one set of goals to include minorities and women?

Yes.  There is a single goal for minorities and a separate single goal for women.  The contractor is required to provide equal employment opportunity and to take affirmative action for all minority groups, both male and female, and all women, both minority and non-minority.

17.
Can a contractor hire a subcontractor who has been debarred from government contracts pursuant to EEO?


No.  The contractor must suspend, terminate or cancel any subcontractor who is in violation of the EEO policy.

18.
What effort has to be taken by the contractor to monitor all employment to ensure the company's EEO policy is being carried out?

The contractor must designate a responsible individual to keep accurate records of all employees which includes specific information required by the government.

RESOURCE LIST INTERNET ADDRESSES

	
	Site
	Address

	1
	Federal Wage Decisions
	lfitzger@hcd.ca.gov and notify your CDBG Rep

	2
	State Wage Decisions
	http://www.dir.ca.gov/DIR/S&R/statistics_research.html

	3
	DOL Home Page
	http://www.dol.gov/ 

	4
	OFCCP Home Page
	http://www.dol.gov/esa/ofccp/ 

	5
	Labor Relations Letters
	http://www.hud.gov/olr/olr_lrl.html

	6
	Contractors Guide to 

Davis-Bacon
	http://www.hud.gov/offices/olr/ 

	7
	Labor Standards Administration and Enforcement Guide
	http://www.hud.gov/offices/olr/

	8
	WH-347\ Statement 

of Compliance
	http://www.hudclips.org/sub_nonhud/html/forms.htm

	9
	Document Matrix

and all HCD Forms
	http://www.hcd.ca.gov/fa/cdbg/gmm/index.html 

	10
	State Codes
	http://www.leginfo.ca.gov/calaw.html 

	11
	Federal Debarred List
	http://epls.arnet.gov/ 

	12
	DOT Rental Rates
	http://www.dot.ca.gov/hq/construc/ 

	13
	Semi-Annual Labor

Standards Report

and Instructions
	http://www.hcd.ca.gov/fa/cdbg/gmm/ 
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OVERTIME ‘You must be paid not less than one and one-half

times your basic rate of pay for all hours worked
over 40 a week. There are some exceptions.
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Apprentice rates apply only to apprentices
properly registered under approved Federal
or State apprenticeship programs.

If you do not receive proper pay, contact the
Contracting Officer listed below:

or you may contact the nearest office of the
Wage and Hour Division, U.S. Department of
Labor. The Wage and Hour Division has offices
in several hundred communities throughout the

country. They are listed in the U.S. Government

section of most telephone directories under:
U.S. Department of Labor
Employment Standards Administration

U.S. Department of Labor

Employment Standards 4
Administration A

Wage and Hour Division
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AVISO

O PARA
EMPLEADOS

EN TRABAJOS DE CONNTRUCCION
FEDERALEN O FINARNCIADON PPOR
EL GOBIERNO FEDERAL

A usted tienen que pagarle no menos del salario que aparece en la
lista que acompana este aviso para la clase de trabajo que esta
haciendo.

A usted tienen que pagarle no menos de tiempo y medio de su
salario regular por todas las horas de trabajo que exceden de 8
horas al dia o de 40 a la semana — el total que sea mayor.

Los salarios para aprendices se aplican solamente a los aprend-
ices que estan debidamente matriculados en programas de
aprendizaje aprobados por el gobierno federal o estatal.

Si usted no recibe un salario debido, comuniquese con el oficial
contratante nombrado a continuacion:

o péngase en contacto con la oficina mas proxima de la Division de
Horas y Salarios del Departamento del Trabajo. La division tiene
oficinas en cientos de ciudades por todo el pais. Aparecen en la
mayoria de las guias telefonicas bajo United States Government,
Employment Standards Administration, Wage and Hour Division.
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