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Summaries of and Responses to Public Comments
Uniform Multifamily Regulations

On January 22, 2016, the Department of Housing and Community Development (“HCD” or “Department”) released for public comment proposed amendment to the Uniform Multifamily Regulations.

Comments were received during the public comment period, which was January 22, 2016 to March 7, 2016.  Public hearings were held on February 10 in Los Angeles, February 24 in Oakland and March 7 in Sacramento.  Written or verbal comments were received from the following parties:

	Commenter 
Short Name
	Commenter

	Abode
	Holly Benson, Abode Communities.  1149 S. Hill Street, Suite 700, Los Angeles, CA 90015.  (213) 629-6407 

	AH
	James Silverwood, Affirmed Housing Group.  13520 Evening Creek Drive North, Suite 160, San Diego, CA 92128.  (858) 679-2828

	AMCAL
	David Yarden, AMCAL Multi-Housing Inc. 30141 Agoura Road, Agoura Hills, CA 91301.  (818) 706-0694

	BH
	Ann Silverberg, BRIDGE Housing.  600 California Street, Suite 900, San Francisco, CA 94108.  
(415) 989-1111

	CBA
	Jason Lane, California Bankers Association.  1303 J St #600, Sacramento, CA 95814.  (916) 438-4400

	CC
	City Coalition Letter dated March 7, 2016. Cities of Los Angeles, Oakland, San Francisco and San Jose.  

	CCRH/NC
	Phil Bush and Rob Weiner, California Coalition for Rural Housing and Nevada Cal Indian Housing Association.  

	CE
	Kevin Knudtson, Community Economics.  538 9th Street, Suite 200, Oakland, CA 94607.  (510) 832-8300

	CHPC
	Diep Do and Richard Mandel, California Housing Partnership Corporation.  1107 9th Street, Suite 560, Sacramento, CA 95814.  (916) 683-1180  

	CHW
	Mary Jane Jagodzinski, Community Housing Works.  2815 Camino del Rio South, San Diego, CA 92108.  (619) 450-8710

	DANCO
	Laura Berreth, DANCO.  5251 Ericson Way, Arcata, CA 95521.  (707) 822-9000

	Eden
	Andy Madeira, Eden Housing.  22645 Grand Street, Hayward CA 94541.  (510) 582-1460

	SF
	Mara Blitzer, Mayor’s Office of Housing, City and County of San Francisco.  1 S Van Ness Ave, San Francisco, CA 94103.  (415) 701-5500

	Jamboree
	Welton Smith, Jamboree Housing.  17701 Cowan Avenue Suite 200, Irvine, CA 92614.  (949) 263-0647

	MBS
	Daniel Falcon, McCormack Baron Salazar.  535 Mission Street, 14th Floor, San Francisco, CA 94105.
(877) 621-3400

	Mercy
	Jennifer Smith Dolin, Mercy Housing California.  1360 Mission Street, Suite 300, San Francisco, CA 94103.  (415) 355-7100 

	MPH

	Keri Lung and Alice Talcott, MidPen Housing.  303 Vintage Park Drive, Suite 250, Foster City, CA 94404.  (650) 357-9766

	NPH
	Amie Fishman, Non-Profit Housing Association of Northern California.  369 Pine Street, Suite 350, San Francisco, CA 94104.  (415) 989-8166

	PH
	Comments Collected during a Public Hearings at either Los Angeles, Oakland, or Sacramento

	PWC
	Caleb Roope, Pacific West Communities, Inc.  555 Capitol Mall, Suite 410, Sacramento, CA 95814. 
(916) 492-2205

	PATH
	Amy Anderson, PATH Ventures.  340 N Madison Ave, Los Angeles, CA 90004.  (323) 644-2200

	SA
	Phillip Spahn, Sidley Austin LLP.  555 California Street, Suite 2000, San Francisco, CA 94104.  
(415) 772-1200

	SCANPH
	Alan Greenlee, Southern California Association of NonProfit Housing.  501 Shatto Place, Suite 403, Los Angeles, CA, 90020.  (213) 480-1249  

	SHA
	Supportive Housing Alliance, an LA County Supportive Housing Advocacy Group

	SHE
	Thomas Collishaw, Self-Help Enterprises.  8445 W. Elowin Court, P.O. Box 6520, Visalia, CA 93290.
(550) 651-3634

	SJ
	Jacky Morales-Ferrand, and S. Shasta Greene, City of San Jose.  200 East Santa Clara Street, San Jose, CA 95113.  (408) 535-3860

	SRHT
	Dana Trujillo, SkidRow Housing Trust.  1317 East 7th St, Los Angeles, CA 90021.  (213) 683-0522

	SV
	Leslye Corsiglia, SV @ Home.  95 S Market Street, San Jose, CA 95113.  (408) 977-7714

	UB
	Johanna Gullick, Senior Vice President and Southern California Market Manager of Union Bank.  
(310) 551-8967  



Summaries of the received comments and HCD’s responses begin on the next page.   Also included is an explanation of modifications to the original proposal not prompted by specific public comments.
Department of Housing and Community Development	1	Uniform Multifamily Regulations 

	§8300

	Eden
Allow modifications to standard form documents for existing project modifications.
	
It is administratively infeasible to customize documentation for the hundreds of existing projects that could take advantage of these amendments.  No change is proposed.  

	BH
1) Allow existing projects to elect to follow the proposed operating and replacement reserve provisions in §8308 and §8309.  


2) Allow Sponsors to selectively apply the new provisions if a funder objects to some of the rules, but not all.  




3) Assume funders consent to amendments to HCD loan documents reflecting the new provisions if they do not respond within 30 days to a request for approval.

	
1) [bookmark: _GoBack]The proposed regulations have been modified.  They now allow existing projects to voluntarily opt-in to the provisions in §8308 and §8309.  

2) It would be administratively infeasible to allow selective application of the amendments, as this could lead to great variability in the requirements applicable to individual projects, and make it difficult to track these requirements over time.  

3) Revising the terms of HCD assistance without obtaining consent from other funding sources could negatively affect HCD’s security interest.  For example, junior lienholder consents are generally required to avoid losing lien priority.  

	NPH
1) Please clarify how the UMRs apply to the AHSC program.

2)  We support the changes allowing the new UMRs to apply to all new awards and to those awards that have not closed, at the applicant’s option.  We also support HCD’s choice for existing borrowers to opt-in to services provisions and partnership management fees.  

3)  Please provide samples of the amendment documents mentioned in (e)(2).
	
1) Absent specific waivers in the AHSC guidelines, the UMRs apply.   
2) No response necessary.





3) HCD will circulate for comment draft documents allowing existing projects to apply the new provisions on asset and partnership management fees and supportive services, before they are finalized.

	CE
Same as NPH’s comments above.   
 
	
Please see response to NPH comments.

	SHE
Will there be an opportunity for public comment on the instruments to which sponsors must agree without change?   

	
Please see response to similar NPH comment above (#3).

	Jamboree
HCD should provide draft uniform instruments for public comment and review prior to adopting since the proposed language is very rigid, stating, “Sponsors must agree to their exact terms”.  
	
Please see response to similar NPH comment above (#3).

	PH
1) Are AB1699 restructures able to choose if they will be governed by the old or new UMRs?





2) When will the new modified loan document boilerplates be available for projects that are not yet closed?
	
1) HCD intends to treat AB 1699 restructures the same as new awards; sponsors with transactions in process would have the same choices, and sponsors having completed transactions could apply the new rules regarding asset/partnership management fees and supportive services.

2) Drafting legal documentation will be a priority, once the regulations are in near final form.

	§8300b

	MPH
For AHSC, it would be helpful to have more clarification on where deviations from the UMRs are allowable.
	
Absent specific waivers in the AHSC guidelines, the UMRs apply.   


	PATH
Add GHI to list of programs covered by the UMRs.  
	
GHI is MHP with funds appropriated for a special purpose.  The revised version of these regulations includes GHI in the list of covered programs.

 

	§8300c

	PATH
Allow higher developer fee limit for projects where HCD loan has closed prior to the effective date of the UMR amendments, and, where the projects have not yet been placed-in-service.
	
This would create a heavy administrative burden for all parties to the transaction, without a compensating public policy benefit.  No change is proposed.

	SRHT
Same as PATH’s above comment.
	
See response to PATH comment above.

	§8300d

	MPH
Clarify applicability of proposed amendments to the RHCP, CHRP-R and FMTW programs.
	
Subdivision (b) lists the programs to which the Uniform Multifamily Regulations apply.  This list intentionally omits the programs mentioned by the commenter, as these programs are governed by separate regulations or guidelines.  However, the regulations do apply to individual projects  being restructured under the AB 1699 Loan Restructuring Program, which is included in the list in subdivision (b).

	HCD inadvertently neglected to include Department loan extensions in its initial list of transactions that could result in application of the amendments to existing projects, and has added these occurrences in the revised draft.

	§8300e

	MPH
1) Allow existing projects to elect to follow the proposed operating and replacement reserve provisions in §8308 and §8309.  

2) Allow Sponsors to apply selectively the new provisions if a funder objects to some of the rules, but not all.  E.g. if the funder approves higher services funding, but objects to higher sponsor fees.






3) Do not require lender consent to enact the Proposed Amendment provisions when funder documents do not explicitly disallow the change in question.  
	
1) See response to BH comment on §8300, above.


2) HCD understands the interest in selective application.  However, this would lead to a wide variety of regulatory requirements, and greatly complicate compliance monitoring.  No change is proposed.






3) HCD does not believe it appropriate for it to interpret other funder’s documents, and attempting to do would be very time consuming.  No change is proposed.  

	BH
Same as MPH’s comments 1) and 2) above.
	
See response to MPH comments above.

	Eden
HCD should retain the ability to modify standard form documents.
	
HCD cannot absorb the administrative burden associated with customizing hundreds of agreements.  The provision requiring sponsors to accept its standard form documents is intended to make this clear.  It does not rule out the possibility that the standard form documents may need modification at some point in time, with the new standard form applying to new transactions.

	NPH
Please provide samples of the instruments to which sponsors must agree without change.
	
HCD will circulate for comment drafts of its standard form documents, before finalizing them.

	CE
Same as NPH’s above comment.
	
See response to NPH comment above.

	SCANPH
For projects where HCD loan closing occurred prior to the proposed UMR provisions becoming effective, HCD should permit Sponsors to adhere to the amended developer fee provision if other public lenders’ policies permit these fees.

	
HCD does not see a clear public policy rationale for this change, and it would be administratively burdensome.  No change is proposed.


	CHPC
See SCANPH’s above comment.

	
See response to SCANPH’s comment.

















	§8300f

	MPH
1) Clarify that Sponsors may switch to the amended regulation provisions after the standard agreement is executed but prior to loan closing.

2) If closing scheduled to occur after the effective date of the proposed amendments, include new provisions in HCD loan closing documents, to the extent they do not explicitly conflict with existing rules.  (e.g., allow excess construction funding to remain with project).

3) Potential drafting error: this subsection appears to apply the amendments to projects that started the application process prior to adoption of these amendments 
	
1)  The proposed amendments do not preclude this possibility. 



2) HCD appreciates the concern with how these provisions will be implemented, and recognizes that advance preparation would be helpful.



3) The intent was to allow sponsors to close under the amended regulations, regardless of when they began the application process.


	§8301

	PATH
Add definition of "Supportive Services Costs" to clarify that the definition of “Supportive Service Coordination” refers to the services as mentioned in §8314(e), (f) and (g).
	
HCD agrees that this would add clarity, and has added a definition of Supportive Services Costs, moving the content of §8314 (g) to the definitions section, at §8301 (t).

	Eden 
Expand the definition of “Operating Expenses” to include services mandated by funding sources other than TCAC (e.g., MHSA, Counties).
	
HCD agrees with the general concept, and is implementing it by adding a definition of “Supportive Service Costs” and referencing this defined term in the definition of Operating Expenses.

	Mercy
Allow services funding to include all on-site services, including those beyond TCAC requirements, particularly because some HCD projects do not have TCAC regulatory agreements.  Also, those that do have TCAC regulatory agreements intend to use additional funds for services in years when accrual cash flows are higher.

	
HCD agrees with broadening the type of services that may be funded as operating expenses, in a manner that includes those mentioned by the commenter.  See the new definition of Supportive Services Costs.  

	§8301e

	UB
Exclude from the calculation of Debt Service Coverage Ratio operating Income needed to satisfy any funding source’s operating reserve deposit requirements, not just HCD’s.

	
HCD agrees with this and is proposing to change "required by the Department" to "approved by the Department.”

	NPH
Change “to defray scheduled operating deficits” to “to defray projected operating deficits” for clarity.
	
The language of this subsection has been revised for clarity.

	CE
Same as NPH’s above comment.
	
Same response.



	§8301h

	MPH
In the definition of “Distributions”, change "payments to required reserve accounts" to "payments to approved reserve accounts." because there may be reserves HCD does not require but has approved.
	
HCD agrees that deposits it approves to reserve accounts should not be treated as distributions, and to reduce confusion on this point is proposing the requested change.  To further clarify, this subsection has also been revised to state that any releases of reserve funds to the sponsor for uses not approved by HCD as project costs do constitute distributions.



	BH
San Francisco’s Local Operating Subsidy Program allows commercial developer fee to be paid as an operating expense, out of commercial income, but does not allow sponsor distributions.  HCD requires commercial developer fee to be paid from distributions, blocking payment in LOSP projects.  Payment of this fee does not affect HCD's loan amount.
	
HCD’s proposed amendments to §8312(b)  and (c) allow developer fee payments associated with commercial space, and address this issue.


	§8301j

	HCD proposes to modify its original language to reflect the fact that Native American lands are technically not part of the State.

	§8301k

	PATH
Allow “Operating Expenses” to include all supportive services costs, beyond what is required by TCAC regulatory agreement. 
Supportive services/case management are provided at a level higher than reviewed by TCAC and more is needed.
	
HCD agrees with that the best way to regulate supportive services costs would be to broaden the scope of allowable services, giving the sponsor flexibility, while setting dollar caps on the amount of services funding that can be included in the operating budget.  It is proposing to modify this section accordingly.


	BH
Supports Mid-Pen letter regarding services funding dated February 24, 2016.
	
The points raised in the referenced letter are addressed in various sections of this document.

	SRHT 
Same comment as PATH’s above comment.
		
See response to PATH’s comment.

	UB
Allow “Operating Expenses” to fund supportive services and case management required by limited partnership agreements because other lenders or investors can require additional services.  
	
As noted above, HCD’s revised proposal broadens the categories of allowable expenses, and does not limit them to those required by TCAC.  The Department is uncomfortable with simply deferring to the requirements of all other funders, because they may lack the incentive to keep these expenses within reasonable bounds, and because decisions on this matter directly impact the need for HCD assistance.


	MPH
1) Allow operating expenses to fund on-site resident services beyond those required by TCAC.  Non-profits typically provide more than what is minimally promised to TCAC.  HCD should be able to develop capacity to monitor services that are in addition to those required by TCAC.

2) Allow “Operating Expenses” to fund administrative overhead.
	
1) HCD agrees that services beyond those required by TCAC are beneficial to tenants, and is proposing to broaden the types costs that are considered eligible operating costs.  See the definition of “Supportive Services Costs” in §8300.


2) HCD agrees that some level of administrative overhead expense is reasonable, and is proposing to make this clear in §8314(f).  

	SHA
Same as PATH’s above comment.
	
See response to PATH’s comment, above.


	CHW
Allow services expenses beyond those required by TCAC regulatory agreement.
	
Agreed, see above responses to similar comments.

	Abode
Same as CHW’s above comment; services committed to TCAC represent the minimum required to maximize points, and do not include everything needed to best serve tenants.
	
Agreed, see above responses to similar comments.

	SCANPH
See Abode’s above comment.
	
Agreed, see above responses to similar comments.

	Jamboree
See Abodes’ above comment.
	
Agreed, see above responses to similar comments.

	CHPC
See Abode’s above comment.

	
Agreed, see above responses to similar comments.

	§8301l

	MPH
To conform to other changes, revise “Operating Income” definition to specify that funds applied to eligible supportive services are included.  
	
HCD is proposing a change to this subsection consistent with the intent of the comment.



	To address an issue that has surfaced in a number of loan closings, HCD has added language on how Operating Income is calculated where commercial space is leased by a master lessor, typically the sponsor, and then subleased to the actual occupants of the space.  This language is based on the premise that public subsidy funds  are typically used to subsidize commercial space, and that therefore the public funders should receive some of the income generated by the commercial space.  It also attempts to recognize that the master lessor may be assuming some risk, and deserves compensation for assuming this risk.   HCD recognizes that its current proposal is not perfect, and is especially interested in comments on how to make it more equitable and avoid adverse consequences, such as reduced equity pricing.

	§8302a

	For clarify, HCD is now proposing to add a reminder at the end of this subsection that scattered site projects must meet the requirements of the next section.

	§8302b

	SF
Add a second example to the exceptions on the restrictions on Demolition.  Possibly add “a reduction in the number of bedrooms rebuilt at obsolete public housing”.
	
HCD agrees that there may be other reasons to reduce unit count, and is now proposing to add to this section, after livability, “or serves some other compelling public policy objective”, and to add a second example.  

	NPH
In the situation when not all scattered sites have the same local public agency lenders involved, cash flow percentages should be determined separately at each site and summed together.
	
HCD is amenable to scattered sites that can be regulated as one project.  This proposal would require separate tracking of cash flow for each site, and therefore be administratively very burdensome.  No change is proposed.

	CE
Same as NPH’s above comment.
	
See response to NPH’s comment.

	SHE
Same as NPH’s above comment.

	
See response to NPH’s comment.

	§8303

	Eden
1) Clarify that multi-site properties with different owners may be brought under one single ownership for purposes of HCD funding. 

2) Clarify condominium units may have separate owners.
	
HCD agrees that it would be useful to clarify that the single ownership condition does not need to be satisfied until the transaction is completed, and that condominium units may have separate owners.  This section is proposed for revision accordingly. 

  

	Nevada CA/ CCRH
The site control requirements, subordination policy, and leasehold security sections impose unsurmountable barriers for accessing funds for tribal projects.  HCD should be prepared to accept evidence of site control that is currently acceptable to CTCAC.
	
The originally proposed amendments included, in subsection (a)(1), CTAC’s language allowing fee title to be evidenced by a title status report or attorney opinion, on tribal trust land.

	§8303b

	MPH
To avoid disputes on how to calculate residual receipts loan payments, clarify apportionment between soft lenders with loans tied to different scattered sites.  Will there be one overall cash flow in question, or will there be a cash flow tied to each site?
	
HCD agrees that further clarity would be useful, and is proposing changes to this subsection. 


	SA
Insert “each” in (b)(4) after “residual receipts loan payments…”
	
With the change prompted by the MPH comment immediately above, HCD believes this subsection is sufficiently clear.

	§8304

	CHPC
To address Article 34 issues, HCD should fund units that it does not directly regulate, as it does under the Multifamily Housing Program.
	
This solution works for the “General” component of the Multifamily Housing Program because TCAC imposes restrictions that are very similar to those of MHP.  It does not work for HCD programs that impose unique restrictions, such as for occupancy by veterans or measures to reduce greenhouse gas.

	Mercy
Same as CHPC.  
	
See response to CHPC’s comment.  



	§8305

	Mercy
Delete prohibition of tenant selection methods that result in applicants standing in lines.  Sometimes people choose to wait in lines.

	
In §8304(a)(4)(A), HCD is proposing to change “result” to “encourage or require …” HCD understands that lines may be an inadvertent consequence, rather than something sponsors induce.

	Nevada CA/CCRH
These exceptions should be noted by HCD:
1) Per NAHASDA, Title VI of the civil Rights Act and Fair Housing act do not apply to tribal lands and various projects with NAHASDA funding.  Tribes are able to limit occupancy to Native Americans, though they cannot limit to a specific tribe.

2) Tribes may also develop rental agreements and grievance policies that may not comply with federal/state housing laws.  
	

In recognition of the unique rules applicable to tribal lands, revisions are now proposed to both §8305, regarding tenant selection procedures, and §8307, regarding rental agreements and grievance procedures, granting HCD authority to make exceptions for projects located on these lands.

  

	§8305a

	MPH
The language about waiting in line needs clarification.
	
Please see the response to Mercy comment on §8305, above.

	Eden 
Clarify the tenant selections procedures to allow set-asides for veterans, farmworkers and transition-aged youth.
	
§8305(a) already provides broad authority for “reasonable” tenant selection criteria, which HCD has traditionally considered to include these groups, to the extent consistent with fair housing law.  

	Eden
It is unnecessary to bar physical lines in the UMRs.  HCD can always reject any selection process that includes lines. 

	
Please see the response to Mercy comment on §8305.

	Eden
Clarify that site-specific applications and waiting lists are allowed for multi-site projects.
	
The existing regulations do not preclude this.


	BH
Please clarify what is meant by “do not result in applicants waiting in line”.  Sometimes it is not possible to bar people from waiting in lines.  

	
Please see the response to Mercy comment on §8305.


	AH
Delay the provisions regarding coordinated entry to allow greater flexibility to developer when selecting the proper mix of tenant, until local governments can agree about the occupants of certain developments.  HCD should receive input from cities and counties on this issue.  
	
The current language is permissive.  It makes it clear that units may be filled using coordinated entry, but does not require it.  

	SF
Allow local residency preferences applied at the neighborhood level, where used as a tool to combat displacement. 
	
In areas where displacement is occurring, HCD is supportive of local efforts to provide affordable housing opportunities to displaced persons.  HCD is also concerned about the potential discriminatory impact of for neighborhood level preferences.   Accordingly, the revised text allows neighborhood level preferences, but only where clearly compliant with fair housing law.

	NPH
Please delete the provision prohibiting applicants to wait in a physical line.  This is out of the control of the Sponsors and borrowers.
	
Please see the response to Mercy comment on §8305.


	SHE
Same as NPH’s above comment.
	
Please see the response to Mercy comment on §8305.


	§8305b

	DANCO
Delete or revise minimum occupancy standards to accommodate the difficulties of transfers and turnovers in rural communities.  
	
HCD acknowledges that market demand for large units by large households is limited in some rural markets.  Rather than have large units under-occupied, it suggests the solution to this problem is to avoid building projects with substantial numbers of large units in areas where demand for these units  is low.  

	HCD had originally proposed listing some allowable exceptions to the requirements set forth in this subsection regarding minimum occupancy standards.   However, it has now been advised that some of these exemptions may raise fair housing issues, and are best addressed on a case-by-case basis.  Accordingly, it is now proposing to delete the exemption list.

	§8308

	MPH
Operating reserves should be available to cover operating shortfalls, without qualifiers.  Delete the reference to “potential” shortfalls “arising from unforeseen circumstances”.  This wording leads to variation in interpretation from HCD representatives and potentially prevents legitimate operating reserve drawdowns.
	
HCD agrees that operating reserves should be available to cover shortfalls occurring as the result of justifiable expenses exceeding income, and agrees that whether the shortfall qualifies as “potential” or “resulting from unforeseen circumstances” is not quite the right standard.  By the same token, it does not believe that shortfalls stemming from inefficient management should create an automatic claim on the operating reserve account.  To clear up confusion on this point, it now proposes revisions to this subsection.

	BH
Same as previous comment by MPH.  
	
Please see the response to MPH comment above.


	SF
For clarity, add provisions on the establishment of transition reserves where Cities have a Local Operating Subsidy Program (LOSP).
	
HCD programs currently lack specific transition reserve requirements applicable to non-renewable operating subsidies, such as San Francisco’s LOSP.  Given the variation in the local programs of this nature that currently exist, and the potential for even wider variation in the future, HCD suggests this issue is best left to a case-by-by case determinations, and is not proposing to set standards in these regulations.

	SF
Same as MPH’s above comment.


	
Please see the response to MPH comment above. 
 

	PH
Same as MPH’s above comment.
	
Please see the response to MPH comment above.  

	NPH
1) Whether and how the deficits were unforeseen should not control whether operating reserve funds may be used.

2) Do not require the Sponsor to replace withdrawals from the Operating Reserve unless the balance falls beneath HCD’s required amount.

	
1)  Please see the response to MPH comment above.


2) HCD agrees that the intent §8308(c) was to require maintenance of the reserve at a certain minimum level, rather than to keep it to the highest level ever achieved.  It is now proposing revisions consistent with this intent.  

	CE
Same as NPH’s comment above.


	
Please see the response to MPH comment above.




	§8308b

	Eden
In Section §8308(b) the UMRs should only state that operating reserves should match the TCAC requirement.  
	
TCAC’s requirements are similar to those in the existing regulations, except that TCAC mandates replenishment only if the balance drops to 50% of the original requirement, and allows substitution of the requirement of any other funding source.   

As a lender that actively monitors reserve usage, HCD believes it prudent to maintain the reserve at a slightly higher level, and to have uniform standards for determining this level.  As noted above, it is proposing to revise §8305(c) to make it clear that the reserve needs to be replenished only up to the originally required level.

	PWC
Include supportive services coordinator costs as operating costs in the calculation of required operating reserve deposit amounts.  This would be consistent with how TCAC calculates the operating reserve.  
	
The original proposed amendments allow sponsors to capitalize a reserve to defray temporary shortfalls in services funding.  HCD believes this is a better way to address potential operating shortfalls arising from services costs.

	SRHT
Delete the last sentence in §8303(b), because it creates uncertainty and seems unnecessary.  The UMRs already state that HCD uses the formula specified in the first sentence of this section §8308b.
	
To its knowledge, HCD has rarely if ever used the discretion granted it by this last sentence, but can imagine circumstances where a reserve larger than the one determined in accordance with the standard formula would be appropriate, so does not propose any change here.

	SCANPH
The last sentence, which seems to suggest that initial required operating reserve funding amounts may be different from those specified in the first part of this section, creates uncertainty, and should be deleted.

	
Same as response to SRHT comment above.


	CHPC
See SCANPH’s above comment.
	
Same as response to SRHT comment above.





	§8308c

	PH 
Do not require funds from the operating reserves to be replaced if the current operating reserve balance remains above the minimum requirement.

	
Agree; see response to NPH comment on §8300 above.  

	MPH
Clarify that the operating reserve needs to be replenished only up to the initially required amount, not the balance at the time of the withdrawal, which may be greater.  
	
Agree; see response to NPH comment on §8300 above.

	BH
Same as MPH’s above comment.

	
Agree; see response to NPH comment on §8300 above.  

	SF
Same as above MPH’s above comment.
	
Agree; see response to NPH comment on §8300 above.  

	CHW
Consider requiring 50% of cash flow to replenish the reserve, to avoid sponsor forgoing all compensation for project oversight.
	
For projects that are experiencing deficits, HCD believes that restoring reserves to healthy level should take priority over sponsor compensation.

	§8308d

	BH
1) Make release of operating reserve mandatory upon satisfaction of listed conditions.




2) Specify more precisely the time periods during which coverage ratios must be achieved.



3) Specify that this subsection applies regardless of the source of funds for the initial reserve capitalization.
	
1) It is possible that these conditions could be met under situations where release of reserve funds would not be prudent, e.g. during litigation or while construction defects were being addressed.  HCD needs the discretion to factor in other circumstances.  

2) Again, HCD needs some flexibility in applying these standards.  If the project has been running well for five years, but construction defects have just been discovered, for example, it may be imprudent to release reserve funds.

3) HCD is unaware of circumstances that would make the funding source material to this determination, but does not believe the existing language requires clarification on this point.


	8308(e)

	HCD has revised its proposal, deleting what is now a largely outdated reference to the HUD 202 and 811 programs and substituting a broader reference to direct federal programs.  The intent is to make this subsection applicable to direct federal programs, which may vary over time, on the theory that federal agencies have similar interests and capacity to oversee required reserves.

	8308(g)

	HCD has added this provision based on its experience with limited partner buyouts.    At times, it has had a policy that allowed use of operating reserves to cover exit costs, provided the funds were paid back, but has experienced difficulty with ensuring that the payback actually occurred.  It now is of the opinion that this issue is better addressed through structuring the limited partnership agreement to avoid the need for exit payments, even though this might have a modest impact on tax credit pricing.

	§8309

	MPH
Allow replacement reserve withdrawals for specified purposes without consideration of the ability to fund them through the operating budget or treatment as capital improvements under GAAP.  Current language has sometimes been interpreted to prohibit using reserve if there is cash flow.
	
HCD agrees that this section could be better worded, and is proposing revisions similar to those suggested by the commenter. 



	BH
To avoid multiple interpretations of this section and the subsequent confusion, we suggest specifying the replacement reserve is for standard or extraordinary capital repairs and replacement items, as may be further defined in guidelines published by the Department.  
	
HCD is proposing language similar to that suggested by the commuter.


	Mercy
It is unclear how the CPI inflation factor would be applied to the replacement reserve.  Is it constant once established for an individual project or subject to annual increases?  Annual increases would create uncertainty, erode operating stability and reduce debt leverage potential.
	
This subsection has been reworded to make it clear that the minimum reserve deposit amount remains constant over time, unless adjusted based on a new reserve study or other similar need indicator.

	PH
Make it clear that replacement reserve can be accessed for eligible costs even if operating cash flow could be used.
	
See response to MPH’s comment above.  

	§8309b

	Eden
Reduce the replacement reserve deposit requirements and match TCAC’s requirement of $300 per unit without escalation.  Where replacement reserves build up, at Year 15 it can result in higher distributions to the limited investor partner as they exit.  Also, there should be no CPI increase and a third party should analyze a period of 15 years of operation rather than 20 years.  This would better match the TCAC compliance period.  
	
HCD believes the best way to size replacement reserves would be through a good individualized needs assessment.  The federal government is developing a promising system for collecting needs assessment data, and plans to use it for new construction as well as rehabilitation.  HCD is very interested in adopting this system, once it becomes operational, and has therefore added a clause granting it explicit authority to do this. 

Until individualized assessments become practical, and for the reasons articulated in the original statement of reasons, HCD believes it prudent to keep reserve deposit requirements that exceed TCAC’s minimal standards.  However, In expectation of capital needs being met largely through tax credit re-syndication, HCD is now proposing to reduce the initial deposit requirement to $500, keeping this amount constant over time for individual projects.  

	MPH
The increase provision is not clearly worded.  Once established, are replacement reserves required to be increased at CPI?  We do not support annual increases for a given project because this will make underwriting very difficult.  

 
	
Please see response to similar Mercy comment on §8309.

	PATH
Reduce reserve deposit requirement to $500, which is what CalHFA requires.  Also, eliminate the PNA requirements and 0.6% reference, as the PNA can be subjective and both of these elements add uncertainty to the process.  
	
In expectation of capital needs being met largely through tax credit re-syndication, HCD is now proposing to reduce the initial deposit requirement to $500, keeping this amount constant over time for individual projects.  

PNAs are somewhat subjective, but provide the best tool available to account for variation in reserve needs between buildings.  They are commonly used for this purpose in the lending industry, and the uncertainty they introduce is manageable.   

The 0.6% standard comes into play only for the lowest-cost projects, where it is less than the standard required amount ($600 historically, proposed as $500.)   Use of a lower formula-based figure for a few projects does not create uncertainty.



	BH
Clarify the calculation used to determine how funding from development sources impacts annual deposit amount.
	
HCD believes this is best left to a case-by-case determination, to account for individual circumstances.  The general principle is that total funding from development sources and periodic deposits should be no less than total funding if  the funding source was limited to periodic deposits.

	BH
$600 per unit is a sufficient reserve deposit requirement, with an inflation adjustment.  A higher amount puts an undue burden on financial feasibility.  Also, HCD should approve the PNA and replacement reserve deposit prior to renovation, based on the as-improved condition.
	
In the expectation of capital needs being met largely through tax credit re-syndication, HCD reduced the proposed per unit requirement to $500.

Regarding the timing of PNA approval, HCD agrees that It should be approved prior to renovation, and adjusted if necessary based on the work that was actually completed.

	PWC
Drop the replacement reserve requirement to match TCAC or drop the Replacement Reserve to match CalHFA.  If you reduce the reserves to the TCAC standard, you should have a simple three percent (3%) escalator.  Many tax credit investors do this. 

Regardless of the standard you adopt, do not eliminate the “lesser of” language for the .6% of construction costs.  Also, in all cases, don’t index a high reserve to CPI.  
	
See response to PATH comment above.





HCD agrees that some projects merit a lower requirement, and is not proposing to eliminate the “0.6% of construction costs” alternative.  The CPI index has been removed. 

	SRHT
1) Same as PATH.

2) Delete or make specific the language in (b)(3)  Please explain under what circumstances HCD will conduct a reserve study or evaluate special indicators to increase reserve requirements.  
	
1) See response to PATH comment.

2) HCD has no current plans to invoke this existing provision on a systematic basis, and would handle any individual situations case-by-case.  It is difficult to formulate precise rules on this subject, given the wide variety of circumstances that might warrant adjustments in deposit amounts, and the variation between projects in their ability to absorb any increases.  Also, see response to Jamboree comment below; if better data on reserve needs became available, it would be sound public policy to apply it towards adjusting reserve deposit amounts.

	MBS
Reduce the per unit replacement reserve requirement to be consistent with other lenders who typically require around $300-$350 per unit.  If HCD doesn’t make this change the $600 per unit per year requirements should not be raised with CPI in future years.  
	
See response to similar comments above.

	AH
We oppose an inflation factor and propose HCD lowers the replacement reserve deposit requirement to match the TCAC standard at $300 per unit per year.
	
See response to similar comments above.

	SF
Please modify the language to clarify that replacement reserves could be funded purely with development sources.
	
The first sentence has been revised to reflect this possibility.


	NPH
1) HCD should not preclude the possibility that replacement reserves could be funded from a capitalized replacement reserve only.  The language should be changed accordingly to allow development sources to fully fund the reserve.

2) Clarify that the difference between the required annual deposit and a proposed lesser annual deposit for the first 15 years may be funded as a capitalized reserve.

3) Remove the CPI inflator as this strains feasibility.

4) For rehabs, base replacement reserve deposit amounts on as-renovated PNA, set prior to the renovation.
	
1) Agree, the revised draft makes it clear that development source funding alone is a possibility.



2) As noted above, HCD believes the calculation should be done on a case-by-case basis.   Since it is basing reserve requirements on a 20-year look, the analysis period should generally be at least this long.

3) and 4)  See  responses to similar BH comments, above.  

	CE
See comment one in NPH’s above comment.
	
Same response as NPH.

	CHW
1) Same as comment three in NPH’s above comment.

2) A replacement reserve of $600 per unit is very high and not standard industry practice.
	
See responses to similar comments above.

	Abode
The $600 per unit requirement is very high, should match the CalHFA requirement.  Additionally, multiple replacement reserve rules create uncertainty; HCD should delete the .6% formula and the reserve study options.
	
See responses to similar comments above.


	SCANPH
1) Same as Abodes’ above comment.

2) Subsection (b)(3) is too discretionary and broad.  HCD should delete the language or provide parameters of when reserves would need to be periodically increased.
	
1) See responses to similar Abode and other comments above.

2)  See response to similar SHRT comment above.


	Jamboree
Don’t use USDA projects as the benchmark in setting replacement reserve minimums given that rural projects have lower cash flow levels and are less able to fund improvements out of cash flow.  HCD should have two target replacement reserve requirements.  $300 - $500 for new construction and a higher amount for rehab.
	
HCD agrees that it would be desirable to set reserve requirements based on better data, and hopes that the federal CNA eTool project, while not yet released, will eventually lead to this result.


	CHPC
See SCANPH’s above comment.
	
See response to SCANPH comment.


	HCD has revised 8309(b)(4), deleting what is now a largely outdated reference to the HUD 202 and 811 programs and substituting a broader reference to direct federal programs.  The intent is to make this subsection applicable to direct federal programs, which may come and go, on the theory that federal agencies have similar interests and capacity to oversee required reserves.

	§8309(e)

	HCD has also added this subsection to put interested parties on notice that it may require future reserve studies be done using the CNA eTool, currently under development by HUD and other federal agencies.

	§8310

	Nevada CA/CCRH
1) Typically there is no formal contract to provide rental assistance.  Tribally Designated Housing Entities absorb the operating costs as part of the overall housing operations.  

2) IBHG rules require tenants pay no more than 30.0% of household income for rent.



3) Tribal leases are limited to a 50-year term by the Bureau of Indian Affairs.  As a result, the compliance period for all tribal projects should be limited to this or the lesser of the remaining term on the lease.  


4) UMRs feature separate underwriting requirements for HUD 811 and 202 projects.  We recommend that HCD include tribal rental projects in this category.  
	
1)  HCD will consider this issue outside the UMRs.  There is nothing in the UMRs that explicitly requires applicants to have a formal contract for rental assistance, but the lack of one certainly raises a significant underwriting concern.  

2) HCD will consider this issue outside the UMRs; there is nothing in the UMRs that prevents rents from being set in this fashion, but HCD would need to see evidence that there is a reliable income stream to make up the difference.  

3) The UMRs do not specify compliance periods for the various programs to which they apply.  To the extent this is issue, it is an issue with the regulations or statutes specific to the individual programs.  The UMRs cannot legally be used as a vehicle to over-ride these statutes or regulations.

4) HCD’s original proposal would allow certain tribal projects to receive the same treatment as HUD 811 and 202 projects in several areas.  For example, the proposed amendment to §8310(e) would exempt projects with NAHASDA rental subsides from normal debt service coverage requirements, and the proposed amendments to §8308(e) and §8309(b)(4) allows for modification of normal reserve deposit requirements.  HCD invites comments on whether specific additional modifications are necessary.



	PATH
Allow relief from rent restrictions and special needs targeting if the project loses operating subsidies or has persistent operating deficits.
	
HCD will consider this proposal in the context of amendments to individual program regulations.  This subject is governed by these individual program regulations, rather than the UMRs.  

	Eden
1) Put commercial underwriting standards in guidelines rather than regulations.

2) Allow lower vacancy rates where space is master leased by affiliated entity.




3) Allow balloon payments where feasible.





4) HCD should not regulate yield maintenance provisions.


5) The back-end provisions in this section may lead to lower tax credit pricing.

6) Regulating the investor exit process could cause harm to a delicate negotiation process.
	
1) Given HCD’s existing statutory authority, regulations are the more appropriate place for rules on this subject.

2) HCD’s new proposal gives HCD the option to use the vacancy assumptions of the Project’s senior lender or equity investor, where there is a master lease meeting the criteria in §8310(b)(1).  


3) The revised §8310(f) allows balloon payment loans when HCD’s affordability covenant (“Use Restriction”) is recorded senior to the debt (where the regulatory agreement is bifurcated, with some provisions surviving foreclosure and some not).  This solution was suggested by lenders.

4) HCD has removed the yield maintenance charge provision that was previously in §8310(i). 

5) These provisions have been removed.  


6) These provisions have been removed.   


	PH
Do not assume vacancy rate for commercial space leased by credit-worthy sponsor.


	
See above response to Eden (#2).  

	Jamboree
Allow balloon payment loans more broadly, as few lenders offer fully amortizing loans, and these loans are expensive.  Also, few lenders will subordinate to regulatory agreement.  


Additionally, HCD should rethink the proposed provisions for purchase options, as the standard is fair market value or debt plus taxes.
	
Under the revised proposal, balloon payments loan may be approved when HCD’s affordability covenant is recorded senior (through a bifurcated regulatory agreement). See §8310(f) for the proposed change.

HCD has removed the initial proposed provisions for purchase options.


	§8310b

	MPH
The standards for commercial underwriting are too subjective.  Have either better definitions or a pre-approval process.  Also, include the sponsor's master lease in the underwriting. 


	
§8310(b) has been rewritten to establish less subjective standards, and to address master leased commercial space. 

	BH
1) We support reducing vacancy rate to 25% if the provisional conditions are met.  



2) The high credit-worthy standard may be a problem for some groups.
	
1) HCD is now proposing to defer to the underwriting of other funding sources, under specified circumstances.  This could lead to reducing the vacancy rate assumption to 25% or lower, in some cases.  

2) The revised proposal does not require a determination of creditworthiness.

	Mercy
Do not assume a vacancy loss when a financially strong sponsor leases space.
	
HCD has made changes in line with this comment.  See the responses to the above comments.  

	SF
Assume 50% vacancy in the first-year and 20% or other figure (determined based on market study) in later years.
	
HCD’s experience relying on market studies alone has not been good, especially in areas with weaker markets.  

	NPH
1) This language is vague.  NPH requests clearer standards in regulation or guidelines.

2) When the commercial space is master leased, many lenders understand there is no need to underwrite with any vacancy at all.  HCD needs to address this.  
	
1) HCD has altered this section for clarity.  


2) HCD has addressed this in the revised proposal, see the response to MPH.

	CE
See NPH’s above comment.
	
See the response to NPH.  

	CHW
General clarification needed, especially for the layout being “highly suitable to prospective tenants” and “highly creditworthy tenant”.
	
See responses to above comments, particularly to MPH.  The revised proposal is intended to be less subjective.

	§8310c

	MPH
The TCAC operating expense is a satisfactory minimum as long as HCD adjusts for bond / 4% credit projects.  In addition, the TCAC methodology should be reviewed and refined to ensure it represents a minimum, not an average or median.
	
HCD is not proposing to allow adjustments for bond / 4% projects for the following reasons:   (1) This adjustment makes most sense for very large, less deeply targeted bond / 4% projects, which often have lower operating expenses.  However, HCD’s bond / 4% credit projects rarely fall into this category – they tend to be much more like TCAC’s 9% projects (where this adjustment is not allowed).  (2) HCD’s experience suggests that issues associated with underestimating operating expenses are more common and more significant than those resulting from over-subsidization of projects that manage to operate well with low operating expenses.


	PH
Allow a waiver of TCAC minimums.
	
See response to similar MHP comment above.

	NPH
Delete this section incorporating the TCAC minimum operating expense because TCAC minimums have increased in recent years.  Also, TCAC allows exceptions, which the UMRs do not.  As an alternative, HCD should underwrite using comps provided by applicant and its own portfolio.

	
See response to similar MHP comment above.  HCD perceives the risk associated with under-estimating operating expenses to outweigh the benefits to be gained from being less conservative in this area.



	CE
See NPH’s above comment.
	
See response to NPH comment.  

	§8310d

	CHW
HCD could publish the maximum Property Management Fees annually, similar to HUD.
	
HCD will consider this suggestion, which would not require a regulation amendment to implement.





	§8310e

	MPH
1) The new wording is unclear.  Restore "less than" in subsection (e)(2)(a) .  Without that change, the section appears to apply only to projects where cash flow exactly equals 12%.

2) Consider conforming to TCAC standards regarding debt service coverage ratio.
	
1)   Agreed, this phrase restored in the current proposal.




2) HCD believes the proposed adjustment to its existing rules – aimed at projects that project deficits after year 15, due to low rents and high expenses – provides a more targeted approach, and better avoids the potential for over-subsidization that would result from allowing higher debt service coverage for all projects, including those that do not really need it.   


	PATH
The language is unclear.  Is 12% of operating income still a cap on first year income?
	
HCD has edited the text for clarity. 
 
Under the existing and proposed regulation, the 1.20 debt service coverage ratio limit may be exceeded up to the point where cash flow after debt service and reserve deposits equals 12% of operating expenses.  

	PWC
Add a provision that would allow a certain amount of year 15 cash, consistent with TCAC standards, to mitigate negative trending.
	
Subsection (e)(2)(D) effectively allows year 15 positive cash flow for negatively trending projects.  

	UB
Allow cash flow as needed to project 1.15-debt serviccoverage in year 15, to conform to conventional lender standards.
	
As noted in the response to the PWC comment above, subsection (e)(2)(D) allows a year 15 cushion for projects that need it the most.  HCD believes this to be a more targeted solution than allowing all projects to project a 1.15 year 15 debt service coverage.

	SA
For clarity, change “project in (A) to “projected”, and correct the subsection reference in (B). 
	
The subsection reference has been corrected.  The term “project” is grammatically correct.



	CHW
CHW supports the DSCR changes, but the changes would be further improved if the test for positive cash flow was for 30 years, as is typical for underwriting.
	
HCD believes that the cost to public subsidy sources that would result from a 30-year look outweighs the potential risk reduction.

	HCD has revised (e)(2)(C) to allow exceeding its normal debt service coverage limit where required to meet the underwriting requirements of a direct federal lending program.  Federal agencies have the same public purpose orientation as CalHFA, and on issues like this should receive equal treatment.

	§8310f

	MPH
To avoid the high costs of long-term fixed rate debt with low prepayment penalties, HCD should allow different structures based on underwriting standards set forth in separate guidelines, which would allow change based on market conditions.
	
HCD has revised its proposal to allow balloon payment loans, so long as there is an independent, senior regulatory agreement (sometimes referred to as a “bifurcated regulatory agreement” --where HCD’s fundamental non-financial regulatory requirements are incorporated into a covenant or similar document recorded senior to the otherwise first lender documents, while provisions related to financial arrangements are recorded junior.  

Since many different methods and instruments may  be used to effect the bifurcated agreement, this subsection is worded to allow multiple possibilities, including recording a covenant separate from the normal regulatory agreement, recording a regulatory agreement with specified (department approved) provisions that are automatically extinguished in the event of foreclosure, or recording a regulatory agreement that provides for amendment upon foreclosure.   The last option is intended to address situations where appropriate title insurance is not available for the other options.

	BH
Use a set of assumptions to demonstrate an exit strategy or repayment of balloon loan.
	
See response to MPH comment and proposed revisions the original amendment text.

	SRHT
Balloon loan prohibition is difficult, costly, and unnecessary.
	
See response to MPH comment and proposed revisions the original amendment text.



	CBA
Banks will consider subordinating to HCD regulatory agreement provided that it clarifies and/or allows for rental increases necessary for feasibility.
	
See response to MPH comment and proposed revisions the original amendment text.

	Mercy
Prohibition on balloon loans reduces leverage potential for projects with project-based Section 8 and VASH.  Mercy couldn't get bids past 18 years for loan supported by these income streams.
	
See response to MPH comment and proposed revisions the original amendment text.

	UB
Subordination to HCD is not a practical alternative to balloon loans.

	
See response to MPH comment and proposed revisions the original amendment text.

	SF
Allow balloon loans to avoid the cost of long-term fixed rate date, and because sponsors need to refinance before 30 years.  HCD should also develop clear underwriting standards in separate guidelines.
	
See response to MPH comment and proposed revisions the original amendment text.

	NPH
The cost of fully amortized debt is high, and sponsors typically refinance and re-syndicate before year 30, so balloon payments loans should be allowed.  The UMRs should allow balloon payments and variable rate debt subject to HCD approval.

	
See response to MPH comment and proposed revisions the original amendment text.

	CE
See NPH’s above comment.
	
See response to MPH comment and proposed revisions the original amendment text.

	Abode
Suggest the prohibition on balloon payments is eliminated due to limited lender pool and high cost.

	
See response to MPH comment and proposed revisions the original amendment text.

	SCANPH
See NPH’s above comment.
	
See response to MPH comment and proposed revisions the original amendment text.

	CHPC
See NPH’s above comment.
	
See response to MPH comment and proposed revisions the original amendment text.

	UB
Commercial lenders are not likely to allow the HCD Subordination Agreement to remain ahead of the commercial lender’s deed of trust in order to avoid having a loan with a balloon payment.  The HCD Subordination Agreement contains a significant number of provisions, including limitations on distributions, reserve requirements, etc.  

	
HCD will not include provisions on distributions, reserves, and other financial matters in the proposed covenant, which should address lender concerns.

	PH
HCD should identify a reasonable level of risk to permit new projects to take out Balloon payments where HCD’s regulatory is not recorded before the first lenders deed of trust.  
	
See response to MPH comment and proposed revisions the original amendment text.

	§8310i

	BH
HCD should delete the yield maintenance limit.  Let the market determines these terms.  
	
The new proposed amendment to §8309 allows balloon payment loans, which typically do not have the type of yield maintenance provisions of concern.  Since HCD expects most sponsors to elect balloon payment loans, and to avoid dis-incentivizing fully amortized loans, HCD is now proposing to strike the proposed limit on yield maintenance charges.

	AH
Restrict penalties starting in year 11; require no penalties in year 15.
	
See response to BH comment above.

	CBA
Please delete this provision.  Any cap on yield maintenance must be market driven and start after year 18.  
	
See response to BH comment above.  

	UB 
Only CCRC makes loans with the prepayment provisions you are suggesting.  Please delete this section.
	
See response to BH comment above.  

	PH
1) Why do you want to restrict yield maintenance charges and prepayment penalties?

2) As worded, this section could lead to higher borrowing costs. 


	
See response to BH comment above.  

	§8310k (as numbered in original draft)

	MPH
Support the idea of preserving cash reserves in year 15 but concerned about the details of the proposal.  Establish rules in guidelines, outside of regulations, and avoid inserting HCD into appraisal process.
	
HCD is striking this proposal.  It believes that the industry would benefit from the development of standard partnership agreement language, aimed at reducing year 15 issues arising from large cash account balances, but recognizes that this task would take more time and effort that is available for this regulation amendment exercise.

	BH
Same as the above comment.    
	
See response to MPH comment above.  

	SRHT
The reserve spend-down strategy works.  The proposed exclusion of taxes is different from industry standard.  Please solicit feedback on how to do this better.
	
See response to MPH comment above.

	CBA
Restrictions on year 15 terms could dampen investor appetite and reduce tax credit pricing.  Also, requiring appraisal approval is unnecessary.
	
See response to MPH comment above.

	SF
The current proposed regulation conflicts with investor requirements to set price at greater of market value or debt plus taxes. In addition, HCD should permit Sponsors to spend down reserves starting in year 13.  
	
See response to MPH comment above.

	SA
1) For tax purposes, a determination of fair market value from an appraiser cannot be subject to influence. 

2) The reference to cash accounts is unclear – does this include reserve accounts or not?

3) The reference to current liabilities is unclear – does this include capital expenditures or debt service payable from cash flow?

4) Purchase price should be set to allow investor tax liability.

5) It is okay for the Department to approve the appraiser, but not the appraisal.  The appraisal is supposed to be an independent valuation.
	
See response to MPH comment above.

	NPH
We appreciate the desire to require strong option agreements, but there are several problems with the language as drafted.  We recommend HCD delete this section, and do guidelines instead.
	
See response to MPH comment above.

	CE
See NPH’s above comment.
	
See response to MPH comment above.

	Abode
Remove the requirement that the purchase option equal to the greater of fair market value or debt (excluding taxes).  Industry standard is set at fair market value or debt plus taxes.
	
See response to MPH comment above.

	SCANPH
1) Commend interest in back-end protections.
2) See Abode’s above comment.

3) Clarify policy on reserve spend-down to avoid year 15 problems.

4) The limited partner buy-out process is complicated and HCD’s requirement to approve an appraisal may add to the complexity and stress.
	
See response to MPH comment above.

	CHPC
See SCANPH’s above comment.
	
See response to MPH comment above.

	PH
As written there are a lot of concerning points.  Buyouts are a delicate and time sensitive process.  In addition, this conflicts with investor practice that investor price includes taxes. 



	
See response to MPH comment above.

	§8310k (as numbered in revised draft)

	In valuing local public agency contributions for purposes of determining lien priority, etc. the original proposal was to discount loans with unusually large payment requirements, to arrive at a measure of the subsidy provided by the agency.   In lieu of this, HCD is now proposing to prohibit locality financing with unusually large payment requirements, as a simpler and more direct way to address this issue.

	§8311

	The changes to this section were prompted by the State’s ongoing interest with having a fair system for keeping project development costs within reasonable bounds, and reflect input derived on cost control through conversation with TCAC/CDLAC and key stakeholders over the spring and summer.  HCD is particularly interested in receiving comments on them.

The intent behind the current proposal is to align with the cost control system used by TCAC and CDLAC, with three modifications:  (1) no adjustment for deep affordability, as allowed under the TCAC regulations for 4% credit projects (2) a limit of 150%, rather than 130% and (3) penalties if actual costs, determined upon completion of construction, exceed 160% rather than 140%.   The thought behind (1) is that HCD projects receive a combined subsidy from 4% credits and HCD assistance roughly equivalent to that provided by 9% credits, so that the 9% rules should apply uniformly.  Regarding (2), and based on some highly preliminary analysis, it appears that without the affordability adjustment a higher limit is required, to avoid excluding meritorious projects.  (3) directly follows TCAC’s approach, which imposes penalties if actual costs exceed the limit by more than 10%.

			§8312

	Eden
1) Clarify this section’s applicability to AHSC.


2) For 9% projects, allow fee beyond what can be included in basis, provided it is deferred.


3) Allow 4% projects to receive the full allowable Developer Fee per TCAC.
	
1) Absent specific waivers in the AHSC guidelines, the UMRs apply.   

2) This would not generate more equity but it would reduce cash flow available to residual receipt lenders.  HCD is not aware of a public policy reason for doing this.

3) TCAC allows higher fees in the 4% program to encourage use of this under-utilized resource.  HCD programs are almost always over-subscribed.  Higher fee limits in these programs would encourage further over-subscription, and result in lower unit production.  

However, HCD recognizes that its new No Place Like Home Program may need to allow higher fees, due to the complexity of the program, the population served,  the emphasis on integrated projects, and ambitious production  goals.  For this reason, the newly added subdivision (f) allows higher than normal fees for both 9% and 4% projects, where necessary to achieve adequate subscription.


	AMCAL
1) Clarify whether (b) applies to 4% projects.




2) Reduce replacement reserve requirement and rely on LIHTC re-syndication to address the few deals that need recapitalization.

	
1) This section has been revised for clarity.  The intent is to limit fees to what could be included in basis if the project was using 9% credits, and, for 4% projects only, any deferred fee above this amount that is includable in basis.

2) Please see responses to comments on §8309.

	SF
We support the change in the developer fee limit, but would prefer if HCD’s developer fee limit matched TCAC’s limit.
	
4) For HCD’s programs, higher fees are generally unnecessary to achieve adequate subscription, and would reduce unit production.   However, HCD recognizes that its new No Place Like Home Program may need to allow higher fees, due to the complexity of the program, the population served, the emphasis on integrated projects, and ambitious production goals.  For this reason, the newly added subdivision (f) allows higher than normal fees for both 9% and 4% projects, where necessary to achieve adequate subscription.


	NPH
NPH is very supportive of HCD’s proposed provisions to the developer fee policy.  We recognize HCD corrected a longstanding area of confusion around developer fee for commercial space.
	
No response necessary.

	CE
See NPH’s above comment.
	
Same as for NPH comment.

	SHE
Same as NPH’s above comment.

	
Same as for NPH comment.

	CHW
CHW supports the intent but believes there is an error in the language.  The language provides that developer fee would be the sum of the following paragraphs; for 9% tax credits, it would be the sum of (b)(1) and (b)(2).  For 4% projects, it would be (b)(3).
	
This section has been revised for clarity.

	Abode
Appreciate the increase of the developer fee limit, but language is confusing.
	
This section has been revised for clarity.

	§8312a

	Mercy
We welcome the increase in developer fee but more is needed.  The current trend towards increased project complexity justifies a higher fee — we think the Department should defer to local government and TCAC.
	
See response to similar Eden and SF comments above.

	§8312b

	MPH
We support the developer fee changes.
	
No response necessary.

	PATH 
We ask that HCD take a step further and make developer fee policy consistent with TCAC regulations.
	
See response to similar Eden and SF comments above.

	SRHT
Same as PATH.
	
See response to similar Eden and SF comments above.

	MBS
Allow what TCAC allows in project costs for 9% tax credit projects: to compensate for development and financial risk.
	
See response to similar Eden and SF comments above.  Adding fee above that allowed in eligible basis would not generate additional equity, and would result in the need for soft lenders like HCD  to increase their contributions.

	MBS
Add "plus" to the beginning of (b)(2).  Otherwise, the extra fee for non-residential costs is  not included.
	
This section has been revised for clarity.

	AH
Match TCAC’s requirements, especially since HCD is now emphasizing projects that are more difficult.
	
See response to similar Eden and SF comments above.

	UB
Does the limit apply to accrued developer fee, or actual payments?
	
The intent is to limit payments.  

	PH
Language on general partner equity could be clearer.
	
HCD welcomes specific suggestions.

	SCANPH
The Developer Fee policy is a step in the right direction but should be consistent with TCAC regulations on 9% and 4% projects.
	
See response to similar Eden and SF comments above.

	Jamboree
See SCANPH’s above comment.  Also, (b)(3) confusing.
	
See response to similar Eden and SF comments above.  Also, the section has been rewritten for clarity.

	CHPC
See SCANPH’s above comment.
	
See response to similar Eden and SF comments above.

	§8312(c)

	In responses to several general comments on 8312, this subsection, regarding 4% credit projects, has been split off for clarity from subsection (b), which now pertains solely to 9% projects.  In addition, a $3,500,000 cap has been added, as well as a parenthetical note on how this subsection limits developer fee paid from development funding sources.  The initial draft lacked any cap, based on the assumption that project cash flow would naturally constrain deferred fee adequately enough to avoid truly excessive fees.  However, since the release of this draft, HCD has seen several projects in high cost areas with rental assistance that are projecting very high fees, indicating that some cap is in order.   For this reason, the cap has been added.

HCD is sensitive to how fee limits potentially impact basis and thereby tax credit equity contributions.   For this reason, it is proposing to continue the rule that allows developer fees that exceed its limit, provided that they are offset by general partner capital contributions.  The aim to maximize equity while keeping developer fee to a reasonable level.

	§8312(e)

	This newly added subsection resulted from internal discussions at HCD about the need for express clarity as to when and whether a sponsor may receive developer fee, when a project is initially constructed and then again when there is a restructuring transaction some years later.   It recognizes that restructuring transactions frequently involves substantial staff work over an extended period of time, as well as some level of risk, and that sponsors should be compensated for both the work and the risk.

	§8312(f)

	As noted in the response to the SF comment on 8312, this subsection has been added specifically because HCD recognizes that its new No Place Like Home Program may need to allow higher fees to attract sufficient applicants, due to the complexity of the program, the population served, the emphasis on integrated projects, and ambitious production goals.  

	8313(a)

	The newly added text, which allows flexing of these regulations to meet the requirement of the tax credit program, is intended to give HCD the flexibility it needs to fund tax credit projects without sacrificing basic program objectives.  This language already exists in regulations for individual HCD programs.

	§8313b

	Eden
Allow cost savings to be applied to increased reserves, reducing leverage, or increasing developer fee.

	
While HCD is proposing to revise this section pertaining to public agency lenders, HCD continues to believe that tenants should directly reap the benefits of cost savings, rather than have them be applied to increased developer fee, reserves, etc.  

	MPH
1) Change wording to substitute excess proceeds for reduction in total development cost.  Lower costs could reduce equity; perm loan amount could end up smaller than projected, etc.

2) Allow tenant benefit even if no conflict with TCAC rules.
	
HCD agrees with both points, and this subsection has been revised accordingly.    


	PATH
Same as MPH’s above comment.  
	
See response to MPH comment.

	SRHT
Same as MPH’s above comment.  
	
See response to MPH comment

	UB
The ISOR indicates 9% projects will be exempt from tiebreaker rules but it is not clear if this is explicit in the regulations.  How would HCD monitor the reduction?  Would it impact the first lender loan amount?
	
The ISOR should have said that the proposed change had the effect of exempting 9% projects where it would result in a violation of TCAC regulations.  This provision would be implemented by reducing the HCD loan amount; it should not impact the first lender. 

In the revised draft, the provision addressing potential conflicts with TCAC and CDLAC regulations has been deleted.  The newly added subdivision (b)(3) provides authority for addressing these situations, along with others were dividing the surplus among the public lenders is not the best use of the surplus funds.

	 SF
Count all local government assistance when computing the split, using the definition of total public assistance in §8315(c)(3).
	
HCD agrees and has revised the text accordingly.  

	SA
ISOR states that 9% projects exempt from this requirement, but the regulation text does not include an exemption.  
	
See response to UB comment above.

	PH
Same as SF’s above comment.  
	
See response to SF comment.

	PH
Same as MPH’s above comment.
	
See response to MPH comment.

	NPH
1) Appreciate the attempt to clarify rules.

2) Since sources sometimes change as well as costs, we propose the phrase “if actual development costs are less than those approved by the Department at construction loan closing: be changed to “If there is a surplus of sources compared to actual development costs approved by the Department...”

3) We propose HCD permit the use of a surplus to reduce tenant rents or fund “other tenant benefits” even if there is not conflict with TCAC or CDLAC.

4) We propose that public agency donations only be included as qualified contributions to the extent the donor has also made a loan to the project.  
	
1) No response required.

2)   HCD agrees and has revised the text accordingly.  






3)   HCD agrees and has revised the text accordingly.  



4) It is not clear why a local funding source should be excluded from benefiting from a development funding surplus if they have made contributions solely in forms other than loans, and if there is practical way for them to receive the funds.  If there is no practical mechanism for doing this, the proposed language allows the funds that would otherwise be available to return to the local sources to be applied towards reducing the Department’s assistance amount, or other project-related cost. 


	CE
See NPH’s above comment.
	
See response to NPH comment.

	CHW
This provision does not permit project savings to be used for additional renewable energy.  At minimum, the provision should allow “tenant benefits” to include such physical improvements.
	
To the extent that improvements of this nature would result in direct tenant benefits, HCD agrees.  The revised language is consistent with this concept.

	Abode
1) We ask this section is rewritten to reference “additional capital sources” instead of “total development costs” because decreased development costs do not necessarily result in excess capital.
 
2) HCD should amend the language that any excess capital sources be returned to HCD and other lenders in proportion to the original contributions. 

3) Excess cash capital funds should also be available to reduce permanent debt or capitalize reserves for supportive services, operating or replacement.  
	
1) The revised wording is intended to address this point.




2) The revised wording is intended to address this point; we agree        
     that excess sources is the issue, not development costs.


3) The added subsection (b)(3) allows alternative uses, where there is direct tenant benefit.


	SCANPH
1) This section needs to be clarified and HCD should acknowledge that decreased development cost does not necessarily result in excess capital.  

2) See comments two and three in Abode’s above comment. 
	
1) HCD agrees and has revised the text accordingly.   
 


2) See response to Abode comments.

	CHPC
See SCANPH’s above comment.
	
See response to SCANPH and Abode comments.

	§8313c

	BH
Allow common board of Directors membership to substitute for corporate control.
	
At one point, HCD did consider overlapping board membership to constitute control.  However, this led to difficulty assigning negative application points, as sponsors argued that they had no legal control over an affiliated entity, and could therefore not be held responsible for its performance issues.  Based on this experience, HCD is not proposing a change.

	SA
1) Change "may permit" to "shall permit."




2) Clarify that the Sponsor is not liable with respect to financial performance.




	
1) Some discretion is needed to address unusual circumstances.  For example, it would be reasonable for HCD to reject use of a special purpose entity that was the subject of potentially damaging litigation.

2) The amendment as written provides that the Sponsor is liable “with respect to specific performance,” and does not imply financial viability.


	NPH
Allow common board of directors instead of requiring the Sponsor to be in corporate control of the special purpose entity.  This is common industry practice.  
	
See response to very similar BH comment above.

	§8314

	MPH
Explicitly allow current year income to be used to defray prior year operating expenses, to eliminate confusion on this point.
	
HCD routinely approves use of income from one year to pay approved expenses from a previous year.  The revised text explicitly allows this.

	Eden
1) Fees:  Allow $33,000, based on industry standard of $8,000 asset management plus $25,000 partnership management fees.





2) Fees: Escalators should be either 3.5%, or, for consistency with other parts of the regulations, annual CPI.







3) Services:  Base the amount on restriction level, not actual household income (which could be higher, but still needing services).

4) Services:  Allow more for 35% units, which was the level used in old programs, and allow more for 50% units for the same reason.


	
1) HCD has observed wide variation in fees, and believes $30,000 is adequate compensation for the work involved with these activities.  In addition, there is no barrier to sponsors receiving additional fees from distributions.  This section only limits fees payable on a priority basis, before cash flow is apportioned between soft lender payments and sponsor distribution.

2) HCD agrees that a flat annual percentage increase would be simpler, and is now proposing 2.5%, which is slightly above inflation for the past 20 years.  The  standard 3.5% operating expense inflation factor used in  underwriting is greater because it takes into account some cost items, such as maintenance, that  increase over time at a rate greater than inflation, as buildings age.  There is no reason to believe these fees should behave in the same manner.

3) HCD is proposing to drop the distinction between tenant income levels.  See the revised text of §8314(d).


4) Same response. 


	BH
Clarify that past year payables can be paid from current year operating cash flow.
	
HCD agrees that this would be a useful clarification, and has revised 8314(a) accordingly.

	BH
Agrees with Mid-Penn letter on services recommendations.  Specific language:  allow “resident and supportive services, case management, and on-site supportive services coordination.”

	
HCD agrees with this concept, and is now proposing to add a broad definition of “Supportive Services Costs” in Section §8301 that includes resident services, beyond TCAC requirements.


	§8314a

	MPH
1) Specify that the fee cap applies to priority payments, and does not limit accruals.

2) Allow 3.5% increase in rate.


	
1) The new subsection (c) makes this point explicitly. 


2) See response to Eden’s second comment on §8314, above.

	MPH
1) It is unclear how the Department will apportion payments to local governments if the local assistance does not have payment provisions.


2) Subsection 2 (C) is unnecessary because cash flow is already regulated through §8310.  Enforcement would be difficult if not applied initially.


3) (B) is not needed, because the Sponsor can agree to satisfy a local lender’s payment requirement by separately agreeing to share their 50% with the local lender.
	
1) Subsection §8314(a)(2)(A) provides for apportionment only  “If the terms of other public agencies’ financing also require payments…”


2) HCD uses this existing provision to set payment terms upfront.  This does not contemplate enforcing retroactively.



3) HCD is unaware of any practical problems created by this existing provision.

	PATH
1) Don’t limit fee accrual.


2) 3.5% is standard escalation rate, and easier to keep track of than CPI.


3) Clarify whether investor fees included.


4) Obligate HCD to share with other public agencies (change (a)(2)(A) from may to shall).
	
1) As noted above, the added subsection (c) makes it clear that the limit applies to priority use of cash flow, not total fees.

2) See response to Eden’s second comment on §8314, above.



3) Subsection (a)(1)(B) has been revised to clarify that investor fees are included in the limit.

4) HCD is not aware of issues arising from the existing permissive language, and hence of the need to revise it.


	BH
1) Make the $30,000 limit apply to sponsor fees only.  Do not include investor fees. 


2) Allow higher cap if local policy allows.




3) Clarify that fees above limit can be accrued and paid out of distributions.

4)  A 3.5% escalator is simpler and the industry standard.
	
1) HCD believes $30,000 to be a generous allowance, especially since this this amount is subject to an annual escalator and applies only to payments made on a priority basis.
  
2) HCD’s experience in applying the existing rule, which does defer to local policies, is that variances in local approaches to this issue are not based on well thought out public policy considerations, and that significant unfairness results.  
  
3) The new subsection (c) makes this explicit. 


4) See response to Eden’s second comment on §8314 above.  

	SRHT
1) Allow the accrual of unpaid fees.

2) Allow 3.5% industry standard increase.


3) Clarify whether limit includes investor fees.


4) Obligate HCD to share with local agencies – change “may” to “shall.”


	
See responses to PATH comments above, on all of these points.

	AH
Allow locality and HCD to each receive 25% of cash flow.
	
Allocating residual cash flow based on contribution amount is widely perceived as fair; no change is proposed.


	Mercy
1) 3.5% escalator is simpler than CPI.

2) Explicitly allow higher fees from owner share of cash flow.


3) Unbundle the investor fee from others fees that contribute to the cap because the investor fee is generally non-negotiable.
	
1) See response to Eden’s second comment on §8314 above.

2) The revised subsection (c) does this.


3) HCD believes $30,000 to be a generous allowance for both investor and sponsor fees, especially since this this amount is subject to an annual escalator and applies only to payments made on a priority basis.  

	SF
Use “total local government assistance” per §8315(c) (3) as the base for calculating percentage split, and include local operating subsidies.
	
HCD agrees that “total local government assistance” more accurately captures the contributions made by local governments, which are not limited to loans, and has revised subsection (a)(2)(A) accordingly.  By this same logic, the measure of HCD assistance has also been expanded, to include grants as well as loans.

HCD disagrees with the notion that operating subsidy contracts should be factored into the equation.  Operating subsidy contracts are typically structured to create breakeven operation, leaving no residual payments to allocate.  In addition, and in contrast to development assistance, there is not a general expectation that operating subsidies will be used as a mechanism to direct excess cash flow back to the public subsidy sources.

	SF
1) Allow more than $30,000 for combined asset management and partnership fees, to align with local policies, and defer to these policies, as allowed under the existing regulations.

2) For clarity, define “otherwise permitted payments” in the second sentence of subsection (c).
	
1) See response to second BH comment above.



2) HCD concluded that this reference is unnecessary, and is now proposing to delete it.  (The provision allowing priority payment of accrued fees has been moved to (a)(1)(b)(II).)

	SA
1) Count local contributions in the form of air rights leases, as well as ground leases.




2) Allow the 50% sponsor share to be adjusted downward to be consistent with local agency lease terms, as well as loan terms.

	
1) The reference to ground leases has been deleted, and replaced with a reference total local government assistance, which is defined in Section §8315 in a manner that does not exclude air rights leases.


2) Subsection (a)(2)(B) has been revised to allow adjustment based on leases as well as loans.


	PH
Allow exemption to the limit on asset and partnership management fees to match local standards.
	
See response to second BH comment above.


	PH
Allow asset management fees to increase at a fixed percentage rate (3.5%), rather than CPI.
	
See response to Eden’s second comment on §8314, above.

	PH
Allow cash flow to be used to cover operating expenses from a prior year, in addition to the current year.
	
In the interest of clarity, HCD is proposing to add explicit language to this effect in the first sentence of subsection (a).

	NPH
1) The five year Cash Flow CPI increase is not enough and difficult to implement.  Industry practice is to increase these fees annually, at 3.5%.  UMRs should reflect this change.

2) UMRs need to clarify if fees above the $30,000 approved amount (as adjusted) are permissible if paid from the owner’s 50% share of cash flow. 

3) We recommend leaving the provision in the regulations that allows HCD to defer to local polices in regards to allowable fees. 

4) HCD should clarify that it will discount its own loans for the purposes of prorating cash flow payments.






5) Some residual receipts lenders may be property sellers or housing trust funds rather public agencies; change: “if the terms of other public agencies’ financing” to “if the terms of other residual receipts financing”.
	
1)  See response to Eden’s second comment on §8314, above.



2) Agree, the added subsection (c) makes it clear that the limit applies to priority use of cash flow, not total fees.  Additional fees may be paid out of Distributions.

3) See response to second BH comment above.



4) The purpose of the discounting was to address loans with payment requirements substantially above the norm, not those with small payments aimed at covering monitoring costs, like HCD’s.  In line with this purpose, HCD is proposing to drop the discounting, and instead add a provision at §8310(k) prohibiting local public agency loans with required payments exceeding 0.5% per year.

5) HCD intended to include housing trust funds in its revised changes, but inadvertently neglected to do this; it will make this correction in the next version.  HCD expects seller financing from affiliated parties to be paid from distributions, rather than a residual receipts lender.  It does not believe it has encountered other financing payable out of residual receipts.

	CE
See NPH’s above comments.  

	
See response to NPH comments.

	SHE
See comment one in NPH’s above comment.  
	
See response to Eden’s second comment on §8314, above.  

	CHW
1) The reference to “deferred Developer Fee, pursuant to Section §8312” in §8314(a)(1)(A)  is unclear, given the  changes made to §8312.

2) Subsection (a)(1)(B)  should allow  “below the line” priority payments for supportive services.  Especially important for AHP projects, since AHP does not allow services to be included as operating expenses. 

3) Subdivision (a)(2)(A) should be clarified, and the language “may agree” should be changed to “shall” to provide more certainty of cash flow.  


	
1) Section §8312 has been substantially revised.  Hopefully the revisions make this clearer.


2) HCD agrees that supportive services should be payable on a priority basis “below the line” to the extent that they would be allowed an operating expense.  The proposed language has been revised at subsection (a)(1)(c) to explicitly allow this.

3) The “may” wording has not lead to any practical problems, to HCD’s knowledge.  No change is proposed.

	Abode
1) See comment one in NPH’s above comment. 

2) “The Department may agree to share” should be changed to “The Department shall share” to remove uncertainty.  
	
1) See response to Eden’s second comment on §8314, above.

2) See response to third CHW comment above.

	SCANPH
1) See comment one in NPH’s above comment. 

2) HCD should permit unpaid fees to accrue in any year.


3) HCD should clarify if the $30,000 limit includes the investor’s asset management fee. 

4) Please change the agreement “may agree” to “shall” in section (a)(2)(A) to remove uncertainty for Sponsors and public lenders.  
	
1) See response to Eden’s second comment on §8314, above.

2) HCD agrees that clarification would be appropriate, and has revised the proposed language.

3) (a)(1)(B) now makes it clear that the limit includes investor fees.

4) See response to third CHW comment above.

	CHPC
1) HCD should permit unpaid fees to accrue if cash flow is unavailable in any given year. 

2) Industry standard allows asset management/partnership management fees to escalate annually at a 3.5% rate instead of CPI every five years.  HCD should also clarify that the $30,000 limit excludes the investor’s asset management fee.








3) Please change “may agree” to “shall” in section (a)(2)(A) to remove uncertainty for Sponsors and public lenders.  
	
1) The new subsection (c) makes it clear that the limit applies to priority payments of accrued fees, not to accrued fees.

2) HCD agrees that a flat annual percentage increase would be simpler, and is now proposing 2.5%, which is slightly above inflation for the past 20 years.  The  standard 3.5% operating expense inflation factor used in  underwriting is greater because it takes into account some cost items, such as maintenance, that  increase as buildings age at a rate greater than inflation, as buildings age.  There is no reason to believe these fees should behave in the same manner.  

HCD believes $30,000 to be a generous allowance, especially since this this amount is subject to an annual escalator and applies only to payments made on a priority basis.

3) See response to third CHW comment above.


	SHE
SHE supports HCD’s willingness to make consistent the UMRs with the typical market partnership management fees.  
	
No response required.


	§8314c

	BH
1) Exclude investor fees from the limit.



2) Allow higher fees where there is a local lender with a policy that allows higher fees.



3) Allow payment of accrued fees dating from a period beyond 3 years, as long as total in one year does not exceed three years’ worth of fees.

4) Clarify that this limit applies only to fees paid on a priority basis, and not to fees paid out of Distributions.
	
1) The $30,000 limit allows sponsors to receive adequate compensation, after investor fees are subtracted, and provides some incentive to keep the investor fees in check.

2) HCD’s experience in applying the existing rule, which does defer to local policies, is that variances in local approaches to this issue are not based on well thought out public policy considerations, and that significant unfairness results.

3) The three-year limit provides an incentive for efficient management and simplifies record keeping.  No change is proposed.

4) Subsection (c) now includes this clarification.



	SRHT
1) It is unclear why HCD wants to prohibit accrual of fees beyond 3 years.  Limited partnerships allow these fees to accrue for entire compliance period.

2) Limits on accruals to investor fees would be unacceptable to them, and reduce their tax losses.
	
1) As noted above, the limit applies only to fees paid on a priority basis, and not to total accrued fees or fees paid from distributions.  HCD has attempted to clarify this in the proposed revisions.

2) Same as response to first question.



	Mercy
Does the 3-year limit allow for accrued fees to be paid with surplus cash?
	
The 3-year limit does allow for accrued fees from previous years (outside the limits) to be paid from sponsor distributions.  It limits the amount paid on a priority basis, not the total amount paid.

	PATH
It is unclear why HCD is not allowing fees accrued for more than 3 years.  Investors will have a problem if this applies to their fees.  Also, accrued fees calculated in tax losses, so not allowing them reduces tax benefits.
	
See response to SHRT comments above.

	CHW
The limitations on accrual of unpaid asset and partnership fee accruals are too restrictive.
	
See response to similar SHRT comment above.

	Abode
See CHW’s above comment.

	
See response to similar SHRT comment above.

	SCANPH
See CHW’s above comment.  Limitation on accrual not consistent with partnership agreements, if it applies to investor fees it will be unacceptable to investors.
	
 See response to similar SHRT comment above.

	Jamboree
See CHW’s above comment.
	
See response to similar SHRT comment above.

	CHPC
Please remove the prohibition in subsection (c) on the accrual of unpaid asset management and partnership fees beyond three years.  These fees typically accrue if unpaid during the 15-year compliance period.  
	
See response to similar SHRT comment above.

	PH
Why does HCD care about the allocation of distributions or money, other than priority payments?  Can distributions not accrue for more than three years?
	
See response to similar SHRT comment above.

	§8314d

	MPH
Do not limit distributions attributed to income from commercial space, as this income funds uses HCD does not pay for.
	
HCD agrees that it would be unfair to limit distributions from commercial space if development of this space had no impact on the need for HCD funds -- if commercial space  did not require subsidy from tax credit equity or other similar source that would otherwise be available to reduce the amount of HCD assistance.  Since commercial space almost always requires subsidy, it is appropriate to limit distributions from it.  .

	BH
Same as MPH’s comments above.
	
See response to MPH comment above.

	PWC
Deem distributions approved if there is no response within 30 days.
	
HCD understands sponsor frustration with less than timely reviews of annual audits, and is working to reduce backlogs in this area.  

	Mercy
Add to list of instances when distributions not allowed: if there are aged payables or Sponsor has extended a line of credit to bridge cash flow issues.
	
HCD appreciates the thought; sometimes these circumstances are indicators of financial or compliance problems of sufficient magnitude to withhold approval for distributions.  However, they can also be minor in nature or actually positive (e.g. if a Sponsor funds a deficit through an unsecured line of credit).  For this reason, HCD does not propose to call them out as specific reasons for withholding approval.

	UB
Allow limited partner fees to be paid regardless of sponsor issues.
	
The intent of this subsection is in part to provide an incentive to the owner to fix clear problems.  This incentive would be reduced if investor partners were insulated from its provisions.  

	SA
1) Add requirement for Department to act reasonably in determining compliance. 

2) Do not require reserves to be fully funded as a condition of allowing distributions, as tax credit adjusters, investor asset management fees and deferred developer fees are payable prior to satisfying reserve requirements.
	
1) HCD legal counsel advises that this is unnecessary.


2) The internal agreements between the owner partners do not supersede agreements between the owner and HCD.  Reserves are vital to the project, and need to be funded before deferred developer fee, etc.

	§8314e

	PATH
1) Support the proposed limits but please do not limit services to those provided under TCAC regulatory agreements.


2) State that limits apply to all units operated as supportive housing, not just HCD-assisted units.




3) Increase limit for chronic homeless population to $4,500, as this is what it takes to cover case management and other services.


4) Allow higher limit for those living in units with restrictions >30%, as higher income tenants often have equal need for services, and units restricted at higher levels may be occupied by those with incomes below 30%.



5) Allow 3.5% increase rate, rather than 2%.
	
1) HCD agrees, and has revised the text to broaden eligible cost categories.  See the new definition of “Supportive Services Costs,” at §8301(t), which §8314(e) now references.


2) The current wording requires that units be restricted as supportive housing, but does not require the restrictions to be imposed by HCD.  It would be difficult to monitor whether units were being “operated” as supportive housing, without a restriction.

3) The limits are an attempt to balance the need for reliable funding for services with the need to maximize unit production, by diverting as few housing resources as possible to services.  HCD recognizes that the amounts proposed do not cover the full cost of these services.

4) HCD is now proposing two per-unit limits for units not restricted as supportive housing.  The higher per-unit limit is reserved for Sponsors that meet the standard of high quality tenant services as indicated in subsection (3)(A) and (B).  The second, lower per-unit limit is reserved for all other non-supportive housing units.  

5) Over the past twenty years, inflation has been closer to 2% than 3.5%.  To give some cushion, HCD is now proposing 2.5%.

	SRHT
1) Same as PATH, comment 1, 2 and 4 above.

2) Allow 5% services funding, to reflect our costs.
	
1) See response to PATH comments.

2) HCD lacks evidence to suggest that long-term growth in services costs will be more than double the general inflation rate.

	AH
1) This section needs general clean-up/clarification.

2) Supportive Housing needs more than $4,080, need more --around $5,000 per unit.

3)   Possibly convene service providers to give advice.
	
1) The language of this section has been revised.  Specific clean-up suggestions would be welcome.

2) See response to Path’s third comment, above.


3) The revised language reflects substantial input from housing sponsors with services arms.  HCD is open to further comments.





	MPH + Others
Need more funds for projects with 50 or fewer units, to reflect difficulty of partial FTEs.  Suggest $300 more for 1st 30 units.
	
HCD acknowledges the difficulty of supportive services in small projects.  That said, and consistent with the response to other comments arguing for higher limits, it does not believe it appropriate to go further than the current proposal in sacrificing unit production to allow for richer services.  It is also aware that service providers often have staff cover multiple properties, as a strategy to avoid partial FTEs.



	MPH +  Others
1) Apply $3,060 limit suggested for supportive housing to other special needs units, including those for the developmentally disabled and frail elderly.





2) Non-SH limits should be set at $1,600, without distinction based on income limit.  Service needs high here too, and do not correlate with income.



3) Resident services funding should raise at least five percent each year.
	
1) HCD acknowledges that richer services funding for non-homeless special needs groups would be desirable, but the negative impact on unit production of allowing this funding is substantial.  It also notes that services funding for some groups available from non-housing sources, such as the developmentally disabled, is significant, reducing the need to tap into cash flow for this purpose.
2) HCD agrees that there are sufficient service needs for tenants not occupying 30% units.  Where certain conditions are met as specified in the revised subsection (3) (A) and (B), HCD will increase the limit for these units, to the level previously proposed for 30% units. 
3) Some areas of the state have seen wages rise recently at a rate greater than inflation, but this is doubtfully a sustainable long-term trend, so the escalator should be more in line with the general inflation rate.  No change is proposed.

	SF
1) 30% AMI and supportive housing tenants are similar, so treat them the same and offer the same services limit.

2) Boost limits for projects with less than 50 units – less economies of scale.







3)  Consider allowing higher reserves.
	
1) See response to PATH’s fourth comment.  


2) HCD acknowledges the difficulty of supportive services in small projects.  That said, and consistent with the response to other comments arguing for higher limits, it does not believe it appropriate to go further than the current proposal in sacrificing unit production to allow for richer services.  It is also aware that service providers often have staff cover multiple properties, as a strategy to avoid partial FTEs.


3) The contingent services reserve described in subsection (h) is intended to provide limited term relief.  The addition of this provision does not preclude consideration of services reserves for other purposes.  HCD believes this second class of reserves is best addressed on a case-by-case basis.


	SHA
Same as both of SRHT’s above comments.  
	
See HCD’s responses to both of SRHT’s comments.  

	CHW
Allow operating expenses to grow at 3.5% per year, which is the standard underwriting assumption.  It’s also unclear if the 2% per year provision applies to all types of services (e.g., only subdivision (e)(4) or subdivisions (e)(1) through (4).
	
HCD believes a 2.5% growth rate more closely tracks expected inflation.  The sentence specifying this growth rate has been moved, to clarify that it applies to all of listed subdivisions.

	Abode
1) Apply limits to all projects – delete reference to TCAC regulatory agreement.  

2) Subsections three and four should be combined, allowing 30% AMI units and all other units to be in one category, providing a higher limit for all these units. 

3) The limits for supportive services should be increased at 5% instead of 2%, to cover staff costs.  
	
1) The revised draft applies limits to all projects. 


2) The revised draft alters both of these subsections, and no longer differentiates based on income level.  See response to PATH’s fourth comment.  

3) Some areas of the state have seen wages rise recently at a rate greater than inflation, but this is doubtfully a sustainable long-term trend, so the escalator should be more in line with the general inflation rate.  No change is proposed.

 

	SCANPH
1) The language “that the Sponsor is obligated to provide under their TCAC regulatory agreement” should be deleted so operating expenses are not limited to those approved by TCAC. 

2) Clarify that these limits apply to all units restricted for supportive housing, and not only where the restrictions are imposed by State HCD.  

3) See comment two in Abode’s above comment.  

4) The limits for supportive services should be increased by 3.5% annually.  





5) Resident services funding limits should rise at least 5% each year.  
	
1) HCD agrees and this section has been revised to include the new definition of “Supportive Services”.  



2) The section, particularly (a)(1)(C) has been revised and clarified. 


3) See response to Abode’s second comment. 

4) The  standard 3.5% operating expense inflation factor used in  underwriting is greater because it takes into account some cost items, such as maintenance, that  increase over time at a rate greater than inflation, as buildings age.  There is no reason to believe these fees should behave in the same manner.


5) See response to Abode’s third comment. 




	Jamboree
1) HCD should change the maximum funding limits for non-supportive housing units to at least $1,500 per unit.  The proposed limit is too low to cover services we provide.





2) The annual increase should be changed to 5%.  
	
1) HCD acknowledges the difficulty of covering the costs of good services for residents.  That said, and consistent with the response to other comments arguing for higher limits, it does not believe it appropriate to go further than the current proposal in sacrificing unit production to allow for richer services.  HCD has modified this section but maintained the $1051 per unit limit for non-supportive units that meet certain conditions. 

2) See response to Abode’s third comment.  

	NPH
1) The limits for supportive services should be increased at 5% instead of 2%, to cover uncontrollable staff costs.

2) Eligible “Operating Expenses” should include all on-site services, not just those required by TCAC. 


3) Limits for “supportive housing” should be broadly applied to special needs units.  



4) “Non-supportive” housing should be collapsed into one category and increased.  


5) Projects with 50 units or less should have additional services funding.  

6) Services funding should rise five percent per year.

	
1)  See response to Abode’s third comment.  


2) HCD has revised this section, removing the TCAC reference and replacing it with a reference to HCD’s new, proposed definition of Supportive Services.  

3) HCD appreciates the need for services for special needs units not qualifying as supportive housing,  but does not believe that unit production should be sacrificed to the degree that would result from the change suggested by this comment. 

4) Non-supportive has been collapsed into two funding categories with revised conditions for meeting the higher of the two per-unit funding limits. 

5) See response to SF’s second comment.  


6) See response to Abode’s third comment.  

	§8314f [(g)] in revised draft)

	UB
HCD’s limit on the services reserve may conflict with investor or lender requirements.
	
HCD is unaware of practical constraints that result from this section.  Absent more information, HCD proposes to keep this section the same.  

	MPH
Do not limit resident services reserves or restrict to unexpected shortfalls.  Allow reserves with scheduled withdrawals.  
	
Given the especially critical nature of supportive services in supportive housing for the homeless, and uncertainties about many funding streams for this population, this provision explicitly allows reserves established to address unexpected shortfalls for this specific project type.  This subsection does not, and was not intended to, preclude reserves with scheduled withdrawals, or reserves set-aside for other populations.  HCD’s thought was that these other situations should be considered on a case-by-case basis.

	NPH
Delete the requirement that projects must qualify as supportive housing to be able to create a reserve for services.
In addition, there should be no limits on resident services reserves.  
	
See response to MPH comment above.

	CE
See NPH’s above comment.
	
See response to NPH’s above comment. 

	§8314g

	PATH
Add staff supervision as an eligible cost to the Resident Service Coordination/case management costs.
	
HCD agrees with this comment, and has  reflected it in §8314(f), which allows staff supervision costs of up to 10% of onsite staff salaries.  

	SRHT
Same as PATH’s above comment.  
	
See response to PATH’s comment.

	MPH
Allow administrative overhead, whether services are contracted or provided by the sponsor.
	
See response to PATH’s comment.  

	 SHA
Same as PATH’s above comment.  
	
See response to PATH’s comment.  

	Abode
Abode supports this list of costs but requests “staff supervision” is added to this list to ensure a high quality service is provided.  
	
See response to PATH’s comment.  

	SCANPH
See Abode’s above comment.
	
See response to PATH’s comment.  

	§8315a

	AH
Subordinate to local lenders with higher loan amounts.
	
Under section §8315(b)(2), HCD is now proposing to allow subordination  to local governmental entities with substantial portfolios and assistance amounts that exceed HCD’s assistance amount.  

	§8315b

	SF
1) Include operating subsidies in calculation of local assistance.








2)  Subordinate to local lenders with higher loan amounts.
	
1) HCD does not believe that operating subsidy contracts should be factored into the determination of lien position, as they do not represent investments that are potentially lost during foreclosure.  Once operating subsidy funds are disbursed and used to lower rents, the public agency providing them has realized the benefits of this contribution; these benefits will not be lost as a result of foreclosure.  If the project undergoes foreclosure, the operating subsidy provider can stop making payments, and avoid future losses.      

2) See response to AH’s comment.  

	§8315c

	PWC
Clarify the rationale for discounting public agency loan from the “total local government assistance” equation.
	HCD is now proposing to remove language about discounting local government assistance.  

	SF
Is the meaning of "community redevelopment agency" clear enough?  Or should this be "local government agency?”
	
The Intent was to exempt agencies where state law conflicted.  HCD’s revised, proposed wording exempts these agencies.

	§8315d

	UB
It is very difficult to achieve an overall ‘Outstanding’ CRA rating.  Many financial institutions that are active in California and nationwide aim for an ‘Outstanding’ rating just to ensure a ‘High Satisfactory’ or ‘Satisfactory rating.’ In addition, ratings are not wholly dependent on the investment and lending activities of a single department within a financial institution.  Requiring an ‘Outstanding’ or even ‘High Satisfactory’ rating penalizes those financial institutions who are “good actors” within the California Community Development arena.

	
HCD has modified its proposal substantially.  Its current proposal does not use CRA ratings as evaluation criteria.  

	SF
Include operating subsidies in calculating “total local government assistance”.  
	
See response to SF’s first comment.  

	§8316

	SF
San Francisco would like to work with the Department on acceptable lease rider provisions.


	
HCD will consider any additional future comments to this section, and any comments on lease rider languge.
	

	§8316a

	PATH
Allow recording against leasehold where other documents are recorded against the fee, but only when the other lender provides a Non-Disturbance Agreement.
	
HCD is not convinced that a Non-Disturbance Agreement would not provide the same legal protections as recordation against the fee. 

	§8316b

	MPH
Restrictions against the Fee on leasehold projects are overly restrictive and could block projects.  E.g. RAD disallows new regulatory restrictions on fee, but requires existing HUD regulatory restrictions remain there.
	
HCD has seen disagreements on this issue substantially delay projects closings, which is a major impetus behind establishing specific rules in the regulations.  On a case-by-case basis, It has been applying requirements similar to those in the proposed regulation, and has not seen these requirements actually block projects. 


	PATH
Some instruments recorded on the fee may not be related to the rental housing development; narrow this provision to exclude them.
	
The last sentence of this subdivision was added to specifically exclude instruments unrelated to affordability restrictions associated with public financing.  Further comments are welcome on whether this fully addresses the issue.

	BH
Don't require recordation on the fee if some other use restriction is recorded on the fee.
	
This provision has been narrowed to exclude restrictions imposed by the largest public lenders, and instruments unrelated to affordability restrictions associated with public financing.

	MBS
Differentiate between agreements required to be recorded against the fee as the result of the entitlement process – e.g. limiting occupancy to seniors to reduce parking – from those associated with project financing.  Do not require HCD agreement to be recorded on fee if the documents recorded on fee are associated with entitlements.
	
See response to PATH comment.

	§8316c

	PATH
Allow an exception to the requirement for recording on fee where leasee and lessor are related when there is a Non-Disturbance Agreement.
	
HCD is not convinced that a Non-Disturbance Agreement would not provide the same legal protections as recordation against the fee.

	§8316d

	PATH
Allow a waiver of ground lease provisions.
	
HCD is unaware of grounds that would justify a waiver.

	§8317

	This newly added section was prompted by HCD’s own analysis, rather than by  public comments.  It authorizes fees to cover HCD’s costs of processing certain transactions associated with these regulation amendments, such as a re-syndication, where the HCD regulatory agreement is re-written to conform to the amended regulations.   It also authorizes fees for ownership changes, where the existing regulatory agreement remains in place, but significant staff work is required to effect the change.

HCD’s existing administrative funding sources were not sized to cover these types of transactions, and without additional income from some source it will be hard pressed to maintain sufficient staff resources to process them in a timely manner. 

The specific fees proposed are the same as those authorized by statute to cover the costs of restructuring pre-UMR projects, under the AB 1699 Loan Portfolio Restructuring Program.

	§8318

	This newly added section is prompted by HCD’s experience, rather than specific public comments on the initial draft of these regulation amendments.  It authorizes extensions of existing HCD loans made with federal funds, with the term of the extension ranging from 10 years to 55 years, and is needed because this authority is not found in the existing program regulations.  The 10 year lower limit on extensions is designed to prevent multiple repeat extension requests, for owners seeking to maximize their flexibility, and thereby to reduce administrative costs and hopefully encourage longer affordability periods.  The 55 year upper limit is intended to facilitate tax credit transactions.

	General

	Nevada CA/CCRH
For projects developed with Low Income Housing Tax Credits, HCD should accept the tax credit security requirements and subordination requirements.

For projects not funded with LIHTCs, where Tribes have adopted an adequate mortgage code, allow them to access financing or guarantees for loans. 

	
 HCD has been working with tribal stakeholders and researching what other lenders do to address the unique challenge of financing affordable housing on tribal lands.

Same as above.  

	Nevada CA/CCRH

Article XXXIV does not apply to sovereign tribal land.  Some also argue projects with NAHASDA funds on fee land are not subject to this article because NAHASDA funding is not for the general public.

In addition, HCD attorneys should examine this issue and determine how to comply with this article for projects located outside of tribal trust land or fee land owned by the tribe.
	

HCD is open to considering an Article XXXIV exemption letter from an attorney at the time of the application.  

	MPH
Negotiate permanent loan documents at construction loan closing.
	
HCD is currently becoming involved with construction loans closings, with the intent of making its requirements clear then, and avoiding surprises later on in the process.

	MPH
Pull underwriting criteria out of the regulations, put in guidelines, to make them easier to change.
	
New statutory authority would be needed to operate under guidelines rather than regulations.  In addition, keeping underwriting criteria in regulations promotes consistency across HCD programs.


	Mercy
More precise language could be helpful, especially the definition of operating expenses, the uses of operating cash flow and information on resident services.
	
HCD has made a number of clarifying changes in these areas.  Specific suggestions for further improvements would be welcome. 

	Eden
Eden supports the NPH comment letter, especially the NPH position on resident services.  
	
See responses to NPH in summary section §8314(e).  

	BH
As a general rule, take some items out of regulations and put them in guidelines.  This will make them easier to change.
	
See response to similar MPH comment.

	PWC
Thank you for many helpful changes. 

	
HCD thanks you for your comment.  

	SRHT
Make MHP language regarding loss of rental subsidies – allowing rents to go up – applicable to all programs.  Also, allow relief from special needs occupancy requirements under this circumstance.  HCD could borrow TCAC language.

These changed would reduce risk for sponsors and reduces investor transition reserve requirements.

	
This would require amending the individual program regulations, and is beyond the scope of this rulemaking.  

	Mercy
Adopt MHP's "Restricted Unit" scheme for other programs.
	
This works for MHP-General because TCAC restrictions are so similar to those imposed by MHP-General.  It does not work for programs where there are unique restrictions imposed by the HCD program, e.g. for veteran occupancy or greenhouse gas reduction measures.

	Mercy
1) Allow $1,600 in cash flow for services for all units other than supportive housing.

2) Increase services funding at rate of 5%.

3) Allow overhead for services.
	
See responses to similar comments on §8314(e).

	Mercy
Cap ASHC monitoring fees for large AHSC loans.
	
This comment would be appropriately made to the Strategic Growth Council, during their next process for receiving comments on the AHSC guidelines.

	Mercy
Don't count interest earned on reserves, operating reserve withdrawals or cash "infusion” as operating income.  Also, HCD’s method of calculating surplus cash different that the method used by our organization. 

	
The definition of “Operating Income” at §8300(l) excludes interest on reserves approved by HCD.  HCD believes the other issues raised needed to be handled on a case-by-case basis, as there are often complicating factors.  For example, HCD’s surplus cash calculations sometimes differ from those made by sponsors because the sponsor includes expenses not allowed by HCD.

	SF
Would like to talk to the Department about LOSP.  
	
The Department is open to further communication on this subject.

	SJ
Objects to the way the UMRs, particularly §8314 and §8315, treat local lenders
	
As described above, HCD is proposing a number of changes in how it relates to local lenders.

	SV
Same as SJ comment above.  
	
As described above, HCD is proposing a number of changes in how it relates to local lenders.

	PH
Allowing four layers in borrowing entities is a useful change.  
	
Thank you. 

	PH
1)  It is not always clear on how specifically the UMRs apply to AB1699, AHSC and VHHP.  

2) Do the UMRs apply to older programs, such as RHCP and CHRP-R? 

	
1) HCD will attempt to improve clarity when it makes future revisions to the guidelines for these programs.

2) The UMRs do not apply to HCD’s older programs, unless there is a restructuring transaction completed pursuant to the AB 1699 loan portfolio restructuring program guidelines, in which case they apply in part.

	MPH
1) We recommend HCD remove several areas of the regulations and put them into guidelines.  This would make it easier to modify the rules on a case-by-case basis.  One area that would benefit includes balloon payment loans. 

2) We encourage HCD to change their procedure so permanent loan documents are available and negotiated at construction loan closing.   
	
1) As noted above, new statutory authority would be needed to operate under guidelines rather than regulations, and having underwriting criteria in regulations promotes consistency across HCD programs and work groups.

2) HCD are becoming actively involved in the construction loan closing process, with the aim of avoiding surprises later on in the process.



image1.png




