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DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

DIVISION OF FINANCIAL ASSISTANCE
Emergency Housing and Assistance Program - Capital Development

1800 Third Street, Suite 390

P. O. Box 952054

Sacramento, CA  94252-2054

(916) 445-0845

FAX (916) 323-6016

www.hcd.ca.gov/ca/ehap/ehap-capdev.html
IMPORTANT! CONTRACT ATTACHED FOR YOUR APPROVAL.

PLEASE SIGN AND RETURN ALL FIVE (5) ORIGINAL SIGNED COPIES IMMEDIATELY.
«Title» «Authorized_Representative» «AuthRepLastName»
«Title2»
«Applicant_Name»
«Address»
«Rep_City», CA  «Zip»
Dear «Title» «AuthRepLastName»:

RE:  Loan Agreement No. «Loan_No»
and Notice of EHAPCD Deferred Loan Award

Congratulations!  Your organization has met the Emergency Housing and Assistance Program Capital Development (EHAPCD) award conditions and is hereby noticed that you have received an EHAPCD deferred loan award.  Enclosed you will find the documentation needed to obtain the requested funds for your project. These include:

1.
The State Standard Agreement (five copies)

The State Agreement consists of a Standard Agreement form 213, Exhibits A and D, which set out the work description, the General Disbursement Conditions and Special Conditions, the HCD General Terms and Conditions and the State of California General Terms and Conditions for your EHAPCD loan.  You should review the entire Agreement thoroughly and, if necessary, discuss the conditions with your legal and financial advisers and your Board.  In Exhibit A, you should note particularly the amounts specified for each activity for which you have been awarded funds, the type of shelter which you have committed to provide, and the timetable for commencement and completion of the development activities and the drawdown of funds.

Please verify that your organization’s legal name is correct, and report any future name changes to your EHAPCD Contract Representative to avoid funding complications.  Once you have reviewed the entire document and approved the Agreement, the person designated in the resolution submitted with your loan application is to sign and print name and title on all five copies in the space marked "CONTRACTOR" on the lower left hand section of the Standard Agreement STD 213.   If the resolution submitted with your application has to be changed to reflect changes in the authorized signatory, the loan amount, or your  borrower status, you should ensure that your Board adopts a new resolution consistent with the terms of the loan award and that you provide your State Contract Representative with a copy of the revised resolution.  All five original signed copies, together with the new resolution, if needed must be returned to:

Budget and Contracts Branch


Department of Housing and Community Development


P. O. Box 952050


Sacramento, CA 94252-2050

«Title» «Authorized_Representative» «AuthRepLastName»
«Applicant_Name»
Page 2

The State cannot reimburse you for any expenses you may incur before the effective date of the Agreement, which is the date it is signed by the State's representative.  The State will execute the Agreement after it is signed and returned by your agency.  Accordingly, it is in your own interest to return the signed Agreements as soon as possible so that you may commence your capital development activities.  If the signed Agreement is not returned to HCD within forty-five (45) days of the date of this letter, your loan award will be terminated and your funds reallocated to another  loan applicant.  In exceptional circumstances, a 30-day extension may be approved.  This extension must be in writing.  If you think you will need an extension, please contact your Contract Representative immediately.

2. 
Other Forms
Refer to the Program website located at www.,hcd.ca.gov/fa/ehap/ehap-capdev.html for the instructions and forms you will need to comply with bidding, procurement and security requirements, and to request changes in your authorized activities or budget.  Also visit our web page for EHAPCD disbursement and reporting forms.

3.
Project Commencement
Exhibit A Section 2 Item C of the Agreement requires that you commence work on your Capital Development project no later than twelve (12) months from the Agreement’s effective date.  Failure to do so without good cause is grounds for termination of the Agreement.  If you have not already done so, you should immediately start preparing to meet any of the applicable general disbursement and special conditions set out in Exhibit B of the Agreement.  You should be aware that submittal and acceptance of the general disbursement and special conditions related to the project’s acquisition and/or construction/rehabilitation of shelters may take a significant amount of time to complete.  If you are working with a development project consultant or manager, please share a copy of Exhibits A-D with them, as these contain the project’s work description, and the General Disbursement, Special, HCD (includes the Labor Standards and Prevailing Wage Provisions) and State of California Terms and Conditions that apply to your loan.

You may return any required forms (including the capital development project general disbursement conditions) with the signed Agreements, but it is not required that you do so.  We strongly recommend that you do not delay the return of the Agreement while you work on the submittal of the disbursement conditions.

IF YOU HAVE ANY PROBLEMS OR QUESTIONS, you should contact your EHAPCD Contract Representative immediately.  Your EHAPCD Contract Representative, «Representative», can be reached at «Rep_Phone_No».  We look forward to working with you on your Capital Development project and appreciate your cooperation and assistance with submittal of your loan paperwork.

Sincerely,

Carl Baskin, Manager
EHAP Capital Development

Enclosures

STATE OF CALIFORNIA

	STANDARD AGREEMENT

	STD 213 (Rev 06/03)
	AGREEMENT NUMBER

	
	
	«Loan_No»

	
	
	REGISTRATION NUMBER

	1.
	This Agreement is entered into between the State Agency and the Contractor named below:

	
	STATE AGENCY'S NAME

	
	DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

	
	CONTRACTOR'S NAME

	
	«Applicant_Name»

	2.
	The term of this
Agreement is:
	Upon HCD Approval through 24 months from execution.

	3.
	The maximum amount 

of this Agreement is:
	«Loan_Amount»

	4.
	The parties agree to comply with the terms and conditions of the following exhibits which are by this reference made a part of the Agreement.

	
	Exhibit A – Authority, Purpose and Scope of Work
	1 page(s)

	
	Exhibit B – Budget Detail and Payment Provisions
	6 page(s)

	
	Exhibit C – HCD General Terms and Conditions
	6 Page(s)

	
	Exhibit D – State of California General Terms and Conditions
	5 page(s)

	
	Exhibit E – Special Terms and Conditions
	N/A

	
	Exhibit F – Additional Provisions
	N/A

	
	TOTAL NUMBER OF PAGES ATTACHED:
	18 pages


	

	IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto.

	CONTRACTOR
	California Department of General Services Use Only

	CONTRACTOR’S NAME (if other than an individual, state whether a corporation, partnership, etc.)
	

	«Applicant_Name», «Entity_Name»
	

	BY (Authorized Signature)
(
	DATE SIGNED(Do not type)
	

	PRINTED NAME AND TITLE OF PERSON SIGNING
	

	
	

	ADDRESS
	

	«Address», «Rep_City», CA  «Zip»
	

	STATE OF CALIFORNIA
	

	AGENCY NAME
	

	Department of Housing and Community Development
	

	BY (Authorized Signature)
(
	DATE SIGNED(Do not type)
	

	PRINTED NAME AND TITLE OF PERSON SIGNING
	 FORMCHECKBOX 
 Exempt  from:  Department of General Services Approval

	Susan J. Phillips, Manager, Budget and Contracts Branch
	

	ADDRESS
	

	1800 Third Street, Room 350, Sacramento, CA  95814
	


Authority, Purpose and Scope of Work

Section 1 - Work Description
A.
Contractor in this Agreement is:  «Applicant_Name», «Entity_Name».

B.
Contractor shall provide services and perform the work on the Development as described in the approved application, which is on file with the Department of Housing and Community Development (HCD) and incorporated hereby by this reference.

C.
The Loan of «Loan_Amount» shall consist of:


Activity
EHAPCD Funds
Acquisition
«Acquisition»
New Construction
«New_Construction»
Rehabilitation
«Rehabilitation»
Administration
«Administration»

Total
«Loan_Amount»
D.
The loan term based on requested activities will be:  «Loan_Term» Years
E.
The Development Project/Shelter Description:  Development project/shelter also known as «Project_Shelter».

F.
Development Project/Shelter is located or shall be located on that certain real property located in the City of «M_1_City», in the County of «M_1_County».  Commonly known as «Shelter_Address» (the “Property”)

G.
This Development Project/Shelter will provide the following services, related tasks and activities:  «Emergency_Shelter» to contain «ESNew_Beds» new beds and/or «ESPreservedBeds» preserved beds and/or «Transitional_Housing» to contain «THNewBeds» new beds and/or «THPreservedBeds» preserved beds and/or «Safe_Haven» to contain «SHNewBeds» new beds and/or «SHPreservedBeds» preserved beds.

H.
Project Commencement Deadline:  Pursuant to the Budget Act of 2000, Item 2240-105-0001, Provision 3(e), the project commencement deadline is twelve (12) months from effective date of the Agreement.

I.
Project Completion Deadline:  Pursuant to California Code of Regulations, Title 25, Section 7970(c)(2), the deadline to complete all capital development work is twenty-four (24) months from the effective date of this Agreement.  Contractor agrees that work shall be completed by that date and that the services shall be provided for the full term of the Agreement.

Section 2 - Commencement and Term

A.
The estimated time schedule for EHAPCD Loan fund drawdown is outlined in the Development Agreement (when rehabilitation over $50,000 or construction monies being released), will commence with the effective date of this Agreement.

B.
The contract will expire twenty four (24) months from the effective date in accordance with the California Code of Regulations, Title 25, Section 7970(c)(2).  The State, at its sole discretion, may approve one twelve (12) month extension to the Agreement.

C.
The effective date of this Agreement is the date of approval by the State Department of General Services (DGS).  Contractor agrees that work shall not commence prior to the effective date of this Agreement.  Contractor agrees to commence work no later than twelve (12) months from the effective date of the Agreement. Contractor agrees that the work shall be completed by the expiration date specified in Exhibit A Section 2 Paragraph B and that the services be provided for the full term of the Agreement.  This Agreement shall expire on the date set forth in this Exhibit A, Section 2 Paragraph B unless extended thereunder.
Budget Detail and Payment Provisions

1.
General Disbursement Conditions
Summary of Development Documents to be submitted to the State for approval prior to loan closing.  Please share this list with your Project Manager.
A.
Prior to incurring any EHAPCD costs for any service or materials contract, Contractor shall provide evidence satisfactory to the State and obtain State approval of the following procedures:

1)
Contractor shall maintain and make available to the Department detailed records and accounts of contracts for services and/or the purchase of materials.  

2)
All subcontracts entered into shall comply with all requirements of this Agreement.  The subcontracts shall include within their terms, or by reference and attachment, the applicable provisions of this Agreement.  The subcontractors shall also contain a provision that the records of the contracting parties shall be subject to audit by the State for a period of five (5) years after the final payment under the contract.

3)
Contractor shall have written bidding procedures and invite bids for the services and/or materials from as many prospective bidders as it is practical.

4)
Contractor shall award the contract to the lowest responsible bidder or shall reject all bids.

5)
Contractor shall establish a method of contract monitoring.

B.
Prior to incurring any EHAPCD predevelopment costs, including but not limited to architectural, engineering, and consultant fees, escrow costs (local lender or contractor control firm), and related activities, Contractor must submit the following items, if applicable, for prior written approval by the State: evidence of site control, agreement for architectural services, consultant contract, control services contract, preliminary work plan and budget, and evidence satisfactory to the State of adequate or necessary financing in excess of the  loan amount to ensure project completion.

C.
Prior to incurring any EHAPCD rehabilitation and/or new construction costs, Contractor must provide to the following evidence satisfactory to the State, if applicable: evidence of site control, all building department approved plans and permits, planning department approval for site use, the construction/rehabilitation/conversion contracts, a detailed estimate of the project’s construction cost and method of project monitoring, approvals of all changes as required by the State, other evidence required by the State which demonstrates that the activities funded by the loan are within the terms of this Agreement and are in compliance with the Program statutes and regulations and all applicable Federal, State, and Local laws, and evidence satisfactory to the State of adequate or necessary financing in excess of the loan amount to ensure project completion.
D.
With regard to rehabilitation and/or new construction, Contractor shall ensure that the contract with the properly licensed building contractor includes provisions for the method of payments and for retaining an amount of not less than ten percent (10%) of the total rehabilitation and/or new construction loan amount from each progress payment until such time as the lien-free completion of the project is ensured.  For contracts of twenty five thousand dollars ($25,000) or greater, Contractor shall require the general contractor to provide a performance and payment bond or equivalent security (such as a letter of credit) approved in advance by the State.  This security shall be in an amount equal to one hundred percent (100%) of the construction contract.  Alternate forms of security may be utilized upon approval of the State.
1.
General Disbursement Conditions (continued)
E.
Prior to incurring any EHAPCD costs for site acquisition (purchase), Contractor must provide evidence satisfactory to the State and obtain State approval of all the following, to the extent applicable: evidence of site control, a plot map; comparables or an appraisal, planning department approval of use, engineer's or building contractor's evaluation of the site/facility, title insurance, adequate or necessary financing in excess of the loan amount to ensure acquisition, and a standard policy of Hazard Insurance in an amount no less than one hundred percent (100%) of the replacement cost of the facility or the total amount of all liens against the property, whichever is greater.

F.
The following disbursement conditions may apply to this Agreement as set forth in its Exhibits.
1)
If furniture, stand alone appliances, equipment, parking, fencing, landscaping and/or off-site improvement costs are included in the Detailed Cost Estimate, be advised that EHAPCD funds cannot be used to pay for these costs.  Furnish a corrected Detailed Cost Estimate and Sources and Uses that do not show EHAPCD funding these costs.  Be advised that total development cost on these two (2) documents must reconcile.

2)
A revised Detailed Cost Estimate signed by the estimator, that designates which line item costs will be funded by EHAPCD and specifies that total.  This total must reconcile with the total EHAPCD line items costs submitted in the Sources and Uses spreadsheet.

3)
Project appraisal, including the “as-is” and “as-completed” market values, completed by an appraiser  licensed by the State of California with development project appraisal experience, dated within six (6) months of the anticipated EHAPCD loan closing date.  Refer to Item 5) below for the exceptions to this requirement.

4)
Anticipated final lien position for EHAPCD loan within sixty (60) days of this contract.  Based on information regarding current and anticipated, the Department may require other existing or proposed lienholders to execute the EHAPCD Subordination Agreement.
5)
If a leasehold property, instead of an appraisal, a minimum of three (3) lease comparables dated within six (6) months by an independent real estate broker, if rent is more than a nominal amount (e.g. $12/year).

6)
If a leasehold interest in the property is to remain after EHAPCD escrow closes, copy of recorded or recordable Lease with a least term equal to a minimum of the EHAPCD loan term plus ten (10) years, and recordable Lease Rider, both acceptable to EHAPCD.
7)
For the release of requested administration funds through the EHAPCD escrow process, a completed Request for Disbursement form and a spreadsheet evidencing the administrative staff costs and overhead directly related to the EHAPCD project.

8)
If an acquisition, an estimated closing escrow statement from the escrow/title company handling the property purchase.

9)
If an acquisition, the Final Settlement Statement for the purchase once the escrow has closed.

10)
When tenants are being relocated as part of the development project, relocation plan and evidence that the funds exist in the project budget to pay for any relocation costs.  Contact your Contract Representative if you have questions.

11)
If a rehabilitation project, Certificate of Occupancy to verify current capacity and use.

1.
General Disbursement Conditions (continued)
12)
Evidence of permissive use by the local planning department.

13)
If a site acquisition or new construction, Phase I Environmental Survey, compliance with all survey recommendations and budgetary documentation to show how environmental compliance items are to be paid.

14)
If rehabilitation of existing building(s), Lead Base Paint and Asbestos Survey, compliance with all survey findings.  Budgetary documentation to show how findings are to be paid.

15)
Commitment letters or other documentation acceptable to the Department, of all other funding sources being used to complete the development project.

16)
Bid package for construction and/or rehabilitation activities.  Package to include:

a.
Statement of Assurances Relating to Prevailing Wage Compliance (Department form)
b.
Bid announcement

c.
Desired minimum of three (3) bid responses

d.
Bid acceptance documentation

e.
Proposed construction contract draw down schedule which includes a ten percent (10%) retention for each payment including specifications, fifty percent (50%) size legible copies of the final approved site and floor plans showing the bed locations with total number of beds that matches the bed count displayed in Exhibit A, for the Department’s acceptance
f.
Signed copy of accepted final construction contract with a properly licensed and bondable building contractor
17)
Detailed Sources and Uses spreadsheet modified to include line item costs represented in your project, by funding source with totals for all development activities and funding sources.

18)
Funds release timetable by funding source.

19)
Final unsigned loan/grant documents for all other development funding (e.g. deed of trust, promissory note, regulatory agreement, escrow instructions, or other loan documents, as requested by the Department).

20)
Preliminary Title Report dated within thirty (30) days of the anticipated EHAPCD loan closing date.

21)
If the project is to be constructed or rehabilitated, please submit a binder or Certificate of Insurance evidencing that the subject property is covered for Builder’s Risk Insurance for a minimum of the amount of the total development cost.  For completed structures, please provide Hazard Insurance for the replacement cost of the property or the amount of all liens, whichever is the greater.  Be advised that escrow may be delayed if said evidence is not submitted or does not meet the “Insurance Requirements” that are outlined in the Escrow Instructions, Development Agreement and on the program’s web page located at www.hcd.ca.gov/fa/ehap/ehap-capdev.html.

22)
Execution and recordation, at EHAPCD loan closing of the State required documents; Deed of Trust, Lease Rider (when leasehold property), Promissory Note, Regulatory Agreement, Development Agreement (new construction and rehabilitation over $50,000), Certificate of Corporation, and Subordination Agreement and/or the Notice of Default (when other lien holders are on title).  Templates of these documents can be found on the EHAPCD web page.

1.
General Disbursement Conditions (continued)
23)
Updated Project Timeline (found under “Reporting Forms” as “Project Update Schedule” on the EHAPCD web page) and written explanation, if estimated development stage dates are extended.

24)
For rehabilitation and construction projects upon completion and prior to issuance of final draw ten percent (10%) retention of the rehabilitation/construction loan amount:

a.
Architect’s Completion Certificate (Department form)
b.
Certificate of Completion Owner/Contractor (Department form)
c.
Copy of Final Building Inspection Sign off

d.
Recorded Notice of Completion
e.
ALTA policy rewrite (from the title company) to evidence construction liens, if any, have been removed from the property

f.
Certificate of Occupancy (completion per EHAP Regulations)
25)
Upon recordation of the Regulatory Agreement through the EHAPCD loan closing, there will be no encumbrance of any kind (such as liens, judgments, property taxes, assessments) other than current real property taxes and assessments not yet due and payable and liens in favor of the organization or approved in writing by the Department.

26)
The semi-annual reporting period for each EHAPCD contract begins the first day of every six-month period after execution of this Agreement.  No funds will be disbursed by the State until the Borrower has submitted all required reports.  An annual report shall also be submitted within thirty days (30) of the anniversary date of the expiration date of this Agreement until the conditions of the loan’s Regulatory Agreement are met and the lien is released by the State.  The EHAPCD program uses the Semi-Annual Report “SAR” form to fulfill EHAPCD loan reporting requirements.

27)
Per EHAPCD Regulations, by definition, “Transitional Housing means housing with supportive services that is limited to occupancy of up to twenty-four (24) months that is exclusively designated and targeted for recently homeless persons.  Transitional housing includes self-sufficiency development services, with the ultimate goal of moving recently homeless persons to permanent housing as quickly as possible, and limits rents and service fees to an ability-to-pay formula reasonably consistent with the United States Department of Housing and Urban Development’s requirements for subsidized housing for low-income persons.”

By signing this Agreement, Contractor who provides transitional housing with EHAPCD funds agrees to comply with all of the following provisions of EHAP Regulations Section 7959 throughout the loan term:

a.
The homeless clients you serve at the EHAPCD funded facility will be limited to a maximum of twenty four (24) month stay.

b.
Your organization will offer at least three (3) self-sufficiency services to the clients at the EHAPCD funded facility.

c.
Your organization will require all clients at the EHAPCD funded facility to participate in at least one (1) self-sufficiency service as a condition of receiving housing.

d.
If your organization charges rent, every client at the EHAPCD funded facility will accumulate a minimum of ten percent (10%) of their rent in a separate reserve account.  These funds are to be applied to first and last month’s rent for permanent housing.

e.
Your organization will provide every client at the EHAPCD funded facility with referrals to or placement in permanent housing.
f.
If your organization charges rent at the EHAPCD funded facility, the total of rent and service fees charged will not exceed thirty percent (30%) of each client’s household income.

2.
Special Conditions

A.
Contractor shall hold title to the Development or leasehold sufficient to meet Contractor’s obligations under this Agreement and the secured Loan documents.  The status and nature of the Contractor’s title and interest in the Property, as well as all matters affecting title, shall be subject to the approval of the State.  Contractor shall provide State a lender’s policy of title insurance, insuring the lien of the Loan against the Property in position and subject only to exceptions acceptable to the State.

(1)
Contractor represents that it has and will maintain site control of the Property as identified in Exhibit A Section 1 Paragraphs E and F for the term of the Loan.  Site control must be either fee ownership of the Property or a lease acceptable to the Department, for the Property for a term of at least the length of the Loan as identified in Exhibit A Section 1 Paragraph D, plus ten (10) years.

(2)
If the Loan includes funds for the purchase of a one (1) or two (2) unit development requiring repairs, renovation or rehabilitation of less than twenty thousand dollars ($20,000) per unit in order to occupy the units, the Contractor must provide evidence that it has site control acceptable to the State no later than six (6) months from the date of execution of this Agreement or eight (8) months from the date of the award notification letter, whichever is sooner.

B.
Contractor shall execute a promissory note, with the State as the beneficiary in the amount of the Loan.  The promissory note shall be secured by a deed of trust against the Development Property in a lien position acceptable to the State.  The promissory note shall bear interest at the rate of three percent (3%) simple interest per annum.  Repayment of the Loan shall be deferred as long as the Development is used as an emergency shelter, a transitional housing facility, or a safe haven, as represented in the initial application.  At the completion of the initial Loan term, the Loan shall be forgiven.  However, if a transfer or conveyance of the Development Property occurs prior to the end of the Loan term that results in the Development no longer being used as an emergency shelter, transitional housing, or safe haven, the State shall terminate the Loan and require the immediate repayment of the Loan including all outstanding principal and accrued interest.

C.
If the loan includes funds for site acquisition, new construction and/or rehabilitation, Contractor shall provide a written appraisal of the Development dated less than six (6) months from the Loan closing date.  The appraisal specifying the project’s market value “as-is” and “as-completed” must be performed by a qualified, licensed California State appraiser with project appropriate experience.  For construction and rehabilitation projects, the appraisal must show replacement value before and after construction or substantial rehabilitation.  All appraisals are subject to the acceptance of the Department’s acceptance. For rehabilitation of single-family units of fifty thousand dollars ($50,000) or less, Contractor may have two (2) independent real estate brokers each submit at least three (3) comparables in lieu of an appraisal.  These comparables are subject to State approval.  If the Development will be held in leasehold title and the lease payments will be made at market rate, a minimum of three (3) lease comparables, acceptable to the State, are required from an independent licensed real estate broker to verify the reasonableness of the lease payments.

D.
Contractor shall comply with all requirements of applicable California relocation law (Government Code Section 7260 et seq. and the regulations promulgated there under at California Code Regulations, Title 25, Section 6000 et seq.).  Any relocation plan for the Development shall be subject to the review and approval by the State.

E.
Funds shall be disbursed only as instructed in writing by the State.  Contractor may initially submit a Request for Disbursement and required supporting documentation to obtain all acquisition funds and non-construction cost funds, as identified in Exhibit A.  For construction and major rehabilitation costs, the Contractor shall submit a Request for Disbursement form and Disbursement Request for Construction Related Expenses form(s) and the required supporting documentation pursuant to the schedule of construction (funds release timetable) in the Development Agreement which is prepared by the State.  Construction related costs will be disbursed as authorized by the State only upon agreement of value of work by the building contractor, Contractor (borrower), architect, and appropriate construction inspection personnel.  All funds for acquisition, construction, rehabilitation and permanent financing shall be disbursed to the appropriate Contractor, building contractor(s), or in the case of a third party lender, to that lender.  These types of disbursements shall occur through an interest-bearing escrow account insured by the Federal Deposit Insurance Corporation (FDIC) as per escrow instructions from the State.  All interest earned by this escrow account belongs to the State and shall be returned to the State when this escrow account is closed.
.
All general disbursement conditions applicable to the Development’s line item activity(ies) outlined in Exhibit A Item C and addressed in detail on Exhibit B, Item 1.

G.
All additional Special Conditions specific to your EHAPCD loan request are outlined below:
HCD General Terms and Conditions

1.
Contractor’s Application for Funds
A.
Contractor has submitted to the State an application for funding under the Emergency Housing and Assistance Program Capital Development (EHAPCD).  The State is entering into this Agreement on the basis of, and in substantial reliance upon, Contractor’s facts, information, assertions and representations contained in that application, and in any subsequent modifications or additions thereto approved by the State.  The application and any approved modifications and additions thereto are hereby incorporated into this Agreement.

B.
Contractor warrants that all information, facts, assertions and representations contained in the application and approved modifications and additions thereto are true, correct and complete to the best of Contractor’s knowledge.  In the event that any part of the application and any approved modification and addition thereto is untrue, incorrect, incomplete or misleading in such a manner that would substantially affect the State’s approval, disbursement, or monitoring of the funding and the activities governed by this Agreement, then the State may declare a breach hereof and take such action or pursue such remedies as are provided for breach hereof.

2.
Contractor Compensation
The consideration to be paid Contractor, as provided herein, shall be in compensation for all of Contractor’s expenses incurred in the performance hereof, including travel and per diem, unless otherwise expressly so provided.

3.
Loan Amount
For the purposes of performing the work to complete the Development, the State agrees to pay to Contractor the amount specified in Exhibit A.  In no instance shall the State be liable for any costs for the work in excess of the amount, nor for any unauthorized or ineligible costs.

4.
State Coordinator
The State Coordinator of this Agreement for the State is the Program Manager for the Emergency Housing and Assistance Program Capital Development (EHAPCD), Financial Assistance Division, or the Homeless and Housing Assistance Section Chief’s designee.

Any notice, report, or other communication required by this Agreement shall be mailed by first class mail to the State Coordinator at the following address:

EHAP Capital Development Program Manager

Department of Housing and Community Development

Financial Assistance

P.O. Box 952054

Sacramento, CA  945252-2054

Phone:  (916) 445-0845

5.
Effective Date and Commencement of Work
This Agreement is effective upon approval by the State which is the date stamped by the Department of General Services (DGS) in the lower right portion of the Standard Agreement form 213.

A.
Contractor agrees that work shall not commence prior to the effective date of the Agreement.  Contractor shall commence work no later than twelve (12) months from the effective date of the Agreement per EHAP Regulations Section 7970 (c)(2) and the Department has received and accepted documentary evidence thereof.

1)
Commencement shall mean either closing escrow on the purchase of a facility or acquiring a building permit for construction, conversion or rehabilitation.  Commencement is required within twelve (12) months of the effective date of this Agreement.

B.
The work shall be completed by the expiration date specified in Exhibit A Section 2 Item C and Contractor shall provide services for the full term of the Agreement.

1)
Completion means acquiring a Certificate of Occupancy, where applicable.

6.
General and Special Conditions
Contractor agrees to fully comply with the General Disbursement and Special Conditions contained in Exhibit B.

7.
Environmental Requirements
This Agreement is subject to the provisions of the California Environmental Quality Act (CEQA).  Contractor assumes responsibility to fully comply with CEQA’s requirements including hazardous material requirements regarding the work.  Contractor shall not use EHAPCD funds for the acquisition, lease, rehabilitation, or the conversion, of any site or property in which there is reason to believe that there has been a significant release of hazardous materials within two thousand (2,000) feet of the property, without a study and adoption of a mitigation plan if called for by the study, which is acceptable to the State.

8.
Method of Payment
A.
To receive payment for the work performed, Contractor shall submit, on forms provided by the State, a duly executed Request for Disbursement and any required supporting documentation.  Contractor shall submit all Requests for Disbursements to the Department of Housing and Community Development, EHAPCD, 1800 Third Street, M.S. 390-4, P.O. Box 952054, Sacramento, CA  94252-2054, or any other address of which the Contractor has been notified in writing.

B.
Loan funds shall be disbursed only as instructed in writing by the State.  Please refer to Exhibit B Item 2 Special Conditions, Item E.

C.
Contractor shall comply with all General Disbursement and Special Conditions contained in Exhibit B.
D.
Contractor shall submit its final Request for Disbursement no later than sixty (60) days after the date of expiration of this Agreement.  Any funds not requested within this period will revert to the State and Contractor will be deemed to have waived any right to obtain disbursement.

E.
Any funds not expended by the Contractor by the expiration of this Agreement, including any interest earned on EHAPCD funds, must be returned to the State.  Checks shall be made out to the Department of Housing and Community Development and shall be mailed within sixty (60) days of the date of expiration of this Agreement.

9.
Inspections
A.
Contractor shall inspect any work performed hereunder to ensure that the work is being and has been performed in accordance with the applicable State and/or Local requirements, and this Agreement.

B.
The State reserves the right to inspect any work performed, program records or financial records, to see that the work is being and has been performed in accordance with the applicable State and/or Local requirements, and this Agreement.

C.
Contractor agrees to require that all work found by such inspections not to conform to the applicable requirements be corrected within specified time periods, and to withhold payment under the subcontract until it is so corrected.

10.
Properly Licensed Building Contractor
A.
Contractor shall not enter into any Agreement, written or oral, with any building contractor without the prior determination by the State of the licensed building contractor’s eligibility.  A building contractor or subcontractor is not eligible to receive loan funds if the contractor is not licensed in good standing in the State of California, or is listed on the federal Consolidated List of Debarred, Suspended, and Ineligible Contractors.

B.
The Agreement between the Contractor and any properly licensed building contractor shall require the building contractor and its subcontractors, if any, to:

1)
Perform the work in accordance with Federal, State and Local housing and building codes as are applicable.

2)
Comply with the Labor Standards described in Exhibit C Item 20, as are applicable.  In addition to the requirements of said Item 20, all building contractors and subcontractors must comply with the provisions of the California Labor Code as are applicable.

3)
Maintain at least the minimum State-required Worker’s Compensation Insurance for those employees.

11.
Insurance
A.
Unless otherwise approved in writing, Contractor shall have and maintain in full force and effect during the term of this Agreement Liability Insurance as outlined in Item 11.B, with the State named as an additional insured.  Additionally, the Contractor shall provide Builder’s Risk insurance and Hazard Insurance as outlined in the Insurance Requirements that can be found at www.hcd.ca.gov/fa/ehap/ehap-cap.html.  Prior to drawdown of funds, Contractor shall provide to the State Coordinator for review and approval a valid Certificate of Insurance.  See Exhibit B, 1. General Disbursement Conditions Paragraph E, Item 21 for additional details.

B.
If the activity(ies) funded by this Agreement includes construction/rehabilitation/conversion work during the term of this Agreement, Contractor shall obtain, carry, and maintain in force or cause to be obtained, carried, or maintained in force, comprehensive General Liability Insurance in the amount of not less than one million dollars ($1,000,000) for injury to or death of one person in one accident, two million dollars ($2,000,000) for injury to or death of more than one person in one accident in buildings with elevators, and adequate property damage insurance.

C.
Contractor will ensure that the State of California and its officers and employees are named as additional named insured on the General Liability Insurance policy required by subdivisions (a) or (b) for purposes of any litigation arising at any time during or after the term of this Agreement with respect to the performance of this Agreement or any act or omission thereunder.  That policy also shall provide for notice to the State in the event of any lapse of coverage and in the event of any claim thereunder.  Prior to drawdown of funds, Contractor shall provide to the State Coordinator for review and approval a valid Certificate of Insurance.

D.
Contractor shall indemnify and save harmless the State of California and all officers and employees thereof connected with the work or program assisted by this Agreement, from all claims, suits, or actions of every name, kind and description, brought forth, or on account of, physical or other injuries 

to or death of any person including but not limited to workers and the public, or damage to property resulting from the performance of this Agreement, except as otherwise provided by statute.  The duty of the Contractor to indemnify and save harmless includes the duties to defend as set forth in Section 2778 of the Civil Code.

12.
Signage
During the construction of the Development, Contractor (Borrower) shall prominently display a sign on the construction site that contains the following message. 

PROJECT NAME

THIS PROJECT MADE POSSIBLE BY FINANCING 

PROVIDED BY THE CALIFORNIA DEPARTMENT OF 

HOUSING AND COMMUNITY DEVELOPMENT

Project sites that house domestic violence victims and other groups that require confidentiality are exempt from this condition.

13.
Photographs
Contractor (Borrower) will provide the Department with copies of any photographs that may be taken of the Development by or on behalf of the Contractor or the Development’s architect.  The Contractor will provide an acceptable written consent and release agreement authorizing use of said photographs at no expense to the Department.

14.
Reports
Contractor shall submit within thirty (30) days after the end of the State-designated report period, on formats provided by the State, a Semi-Annual Narrative Report and other reports as may be required by the State.  Additionally, an annual report shall be submitted by the Contractor within thirty (30) days of the anniversary date of the expiration date of the Agreement until the State’s security interest is released.  No funds will be disbursed by the State unless the Contractor has submitted all required reports.

15.
Fiscal Administration
A.
Contractor agrees to establish and maintain fiscal controls and accounting procedures in accordance with generally accepted accounting principles and any guidelines prescribed by the State.  Contractor shall ensure that EHAPCD funds are properly disbursed, are adequately controlled, and are accounted for separately from all other funds controlled by Contractor.  The State may, at its discretion, require Contractor to maintain EHAPCD funds in a separate checking account.

B.
Contractor further agrees to keep records that fully disclose the amount, date, purpose, payee and disposition of the proceeds of the deferred loan; the total cost of the Program for which the deferred loan is awarded; and the amount and disposition of that portion of the total costs provided by other sources.  The procedure developed by the Contractor must provide for the accurate and timely recordation of the receipt of funds, expenditures, and unexpended balances.

16.
Audit/Retention and Inspection of Records
A.
Contractor agrees that the State or its delegate will have the right to review, obtain, and copy all records pertaining to performance of this Agreement.  Contractor agrees to provide the State or its delegate with any relevant information requested and shall permit the State or its delegate access to its premises, upon reasonable notice, during normal business hours for the purpose of interviewing employees and inspecting and copying such books, records, accounts, and other material that may be relevant to a matter under investigation for the purpose of determining compliance with Government Code Section 8546.7.  Contractor further agrees to maintain such records for a period of three (3) years after final payment under this Agreement.

B.
An expenditure which is not authorized by this Agreement or which cannot be adequately documented shall be disallowed and must be reimbursed to the State or its designee by the Contractor.  Expenditures for work not described in Exhibit A shall only be deemed authorized if the performance of such work is approved in writing by the State prior to the commencement of such work.

C.
Absent fraud or mistake on the part of the State, the determination by the State of the allowability of any expenditures shall be final.

D.
If requested by the State, Contractor shall cause an audit to be performed by a qualified State, local or independent auditor.  Contractor shall notify the State of the auditor’s name and address immediately after the selection has been made.  The contract for audit shall include a clause which permits access by the State to the independent auditor’s working papers.

E.
If an audit is requested by the State, three (3) copies of all required audit reports for local government borrowers shall be submitted to the State Controller’s Office, and for nonprofit borrowers shall be submitted to the HCD Internal Audit Unit, P.O. Box 952050, Sacramento, CA  94252-2050 within six (6) months of the close of the required audit period.

17.
Sufficiency of Funds and Termination
A.
The State may terminate this Agreement at any time for cause by giving at least ten (10) days notice in writing to the Contractor.  Cause shall consist of: violations of any terms and/or special conditions of this Agreement, unsatisfactory performance of the work, or violation of the regulations contained in the California Code of Regulations commencing with Section 7950.  Upon termination of this Agreement, unless otherwise approved in writing by the State, any unexpended funds received by the Contractor shall be returned to the State within thirty (30) days of the Notice of Termination.

B.
The State shall be liable only for approved obligations and expenditures to the date of termination.  Contractor shall have sixty (60) days to submit a final Request for Disbursement after the date of termination of this Agreement.

C.
The State retains the right to either terminate this Agreement under the ten (10) day cancellation clause or to amend the Agreement to reflect withdrawal of the State’s expenditure authority or any reduction of funds.

18.
Litigation
A.
If any provision of this Agreement, or an underlying obligation, is held invalid by a court of competent jurisdiction, such invalidity, at the sole discretion of the State, shall not affect any other provisions of this Agreement and the remainder of this Agreement shall remain in full force and effect.  Therefore, the provisions of this Agreement are, and shall be, deemed severable.

B.
Contractor shall notify the State immediately of any claim or action undertaken by or against it, which affects or may affect this Agreement or the State and shall take such action with respect to the claim or action as is consistent with the terms of this Agreement and the interests of the State.

19.
Waivers
No waiver of any breach of this Agreement shall be held to be a waiver of any prior or subsequent breach.  The failure of the State to enforce at any time the provisions of this Agreement or to require at any time performance by the State Recipient of these provisions shall in no way be construed to be a waiver of such provisions nor to affect the validity of this Agreement or the right of the State to enforce these provisions.

20.
Labor Standards
All building contractors and subcontractors shall give the following certification to the Contractor and forward this certification to the Contractor within ten (10) days after the execution of any contract or subcontract.

A.
"I am aware of the provisions of Section 3700 of the Labor Code which requires every employer to be insured against liability for Workers' Compensation or to undertake self-insurance in accordance with the provisions of that Code, and I will comply with such provisions before commencing the performance of the Work of this contract."

B.
"It is further agreed that, except as may be provided in Section 1815 of the California Labor Code, the maximum hours a worker is to be employed is limited to eight (8) hours a day and forty (40) hours a week and the subcontract shall forfeit, as a penalty, twenty five dollars ($25) for each worker employed in the execution of the subcontract for each calendar day during which a worker is required or permitted to labor more than eight (8) hours in any calendar day or more than forty (40) hours in any calendar week and is not paid overtime."

C.
Prevailing Wages. Where funds provided through this Agreement are used for construction work, or in support of construction work, Contractor shall ensure that the requirements of Chapter 1 (commencing with Section 1720) of Part 7 of the Labor Code (pertaining to the payment of prevailing wages and administered by the California Department of Industrial Relations) are met.

For the purpose of this requirement “construction work” includes, but is not limited to rehabilitation, alteration, demolition, installation or repair done under contract and paid for, in whole or in part, through this Agreement. All construction work shall be done through the use of a written contract with a properly licensed building contractor incorporating these requirements (the “Construction Contract”). Where the Construction Contract will be between the Contractor and a licensed building contractor, Contractor shall serve as the “awarding body” as that term is defined in the Labor Code. Where the Contractor will provide funds to a third party that will enter into the construction contract with a licensed building contractor, the third party shall serve as the “awarding body.” The Construction Contract and any amendments thereto shall be subject to the prior written approval of the State. Prior to any disbursement of funds, including but not limited to release of any final retention payment, the State may require a certification from the awarding body that prevailing wages have been or will be paid when required by Section 1720 of the Labor Code.  These requirements do not apply to the new construction, expansion, or rehabilitation work associated with facility development by a nonprofit organization to be operated on a not-for-profit basis for emergency shelter or transitional housing provided that the organization acquires at least fifty percent (50%) of the total project costs from nonpublic sources.  For the purposes of this exclusion, total project costs do not include the value of real property that is transferred or leased.  Total project costs include the value of donated labor, materials, architectural, and engineering services.  These requirements also do not apply if the project consists of rehabilitation or expansion work associated with a facility operated on a not-for-profit basis as temporary or transitional housing for homeless persons with a total project cost of less than twenty five thousand dollars ($25,000).

State of California

General Terms and Conditions

1.
Approval

This Agreement is of no force and effect until signed by both parties.
2.
Amendment

No amendment or variation of the terms of this Agreement shall be valid unless made in writing and signed by the parties.  No oral understanding or Agreement not incorporated in the Agreement is binding on any of the parties.
3.
Assignment  
This Agreement is not assignable by the Contractor, either in whole or in part, without the consent of the State in the form of a formal written amendment.
4.
Indemnification  
Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, suppliers, laborers and any other person, firm or corporation furnishing or supplying work services, materials or supplies in connection with the performance of this Agreement, and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by the Contractor in the performance of this Agreement.
5.
Disputes
Contractor shall continue with the responsibilities under this Agreement during any dispute.
6.
Termination for Cause 
The State may terminate this Agreement and be relieved of any payments should the Contractor fail to perform the requirements of this Agreement at the time and in the manner herein provided.  [See Exhibit C for additional breach, notice and  provisions.]
7.
Independent Contractor  
Contractor, and the agents and employees of Contractor, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees or agents of the State.
8.
Non-Discrimination Clause

A.
During the performance of this Agreement, Contractor and its subcontractors shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for employment because of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of family care leave. Contractor and subcontractors shall insure that the evaluation and treatment of their employees and applicants for employment are free from such discrimination and harassment. Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et seq.) and the applicable regulations promulgated thereunder (California Code of Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair Employment and Housing Commission implementing Government Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and made a part hereof as if set forth in full. Contractor and its subcontractors shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other Agreement.

B.
Contractor shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under the Agreement.

9.
Timeliness
Time is of the essence in this Agreement.

10.
Governing Law
This Agreement is governed by and shall be interpreted in accordance with the laws of the State of California.

11.
Child Support Compliance Act
If this Agreement is in excess of $100,000, by executing this Agreement, Contractor acknowledges and agrees to the following:

A.
The Contractor recognizes the importance of child and family support obligations and shall fully comply with all applicable state and federal laws relating to child and family support enforcement, including, but not limited to, disclosure of information and compliance with earnings assignment orders, as provided in Chapter 8 (commencing with section 5200) of Part 5 of Division 9 of the Family Code; and

B.
The Contractor, to the best of its knowledge is fully complying with the earnings assignment orders of all employees and is providing the names of all new employees to the New Hire Registry maintained by the California Employment Development Department.

12.
Severability
In the event that any provision of this Agreement is unenforceable or held to be unenforceable, then the parties agree that all other provisions of this Agreement have force and effect and shall not be affected thereby.

13.
Union Activities
By signing this agreement Contractor hereby acknowledges the applicability of Government Code Section 16645 through Section 16649 to this agreement and agrees to the following:

A.
Contractor will not assist, promote or deter union organizing by employees performing work on a state service contract, including a public works contract.

B.
No state funds received under this agreement will be used to assist, promote or deter union organizing.

C.
Contractor will not, for any business conducted under this agreement, use any state property to hold meetings with employees or supervisors, if the purpose of such meetings is to assist, promote or deter union organizing, unless the state property is equally available to the general public for holding meetings.

D.
If Contractor incurs costs, or makes expenditures to assist, promote or deter union organizing, Contractor will maintain records sufficient to show that no reimbursement from state funds has been sought for these costs, and that Contractor shall provide those records to the Attorney General upon request.

14.
Drug-Free Workplace Requirements
Contractor shall comply with the requirements of the Drug-Free Workplace Act of 1990 (Government Code Section 8350 et seq.) and shall provide a drug-free workplace by taking the following actions:

A.
Publish a statement notifying employees that unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited and specifying actions to be taken against employees for violations. 

B.
Establish a Drug-Free Awareness Program to inform employees about: (1) the dangers of drug abuse in the workplace; (2) the Contractor’s policy of maintaining a drug-free workplace; (3) any available counseling, rehabilitation and employee assistance programs; and (4) penalties that may be imposed upon employees for drug abuse violations.

C.
Every employee who works on the proposed contract will: (1) receive a copy of the Contractor’s drug-free workplace policy statement; and (2) agree to abide by the terms of the Contractor’s statement as a condition of employment under this agreement.

Failure to comply with these requirements may result in suspension of payments under the Agreement or termination of the Agreement or both and Contractor may be ineligible for award of any future State agreements if the department determines that any of the following has occurred: (1) the Contractor has made false certification, or violated the certification by failing to carry out the requirements as noted above. (Government Code section 8350 et seq.)

DOING BUSINESS WITH THE STATE OF CALIFORNIA

The following laws apply to persons or entities doing business with the State of California:

15.
Conflict of Interest
Contractor needs to be aware of the following provisions regarding current or former state employees.  If Contractor has any questions on the status of any person rendering services or involved with the Agreement, the awarding agency must be contacted immediately for clarification. 

A.
Current State Employees (Public Contracts Code section 10410):

1.
No officer or employee shall engage in any employment, activity or enterprise from which the officer or employee receives compensation or has a financial interest and which is sponsored or funded by any state agency, unless the employment, activity or enterprise is required as a condition of regular state employment.

2.
No officer or employee shall contract on his or her own behalf as an independent Contractor with any state agency to provide goods or services.  

B.
Former State Employees (Public Contracts Code section 10411):

1.
For the two-year period from the date he or she left state employment, no former state officer or employee may enter into a contract in which he or she engaged in any of the negotiations, transactions, planning, arrangements or any part of the decision-making process relevant to the contract while employed in any capacity by any state agency.

2.
For the twelve-month period from the date he or she left state employment, no former state officer or employee may enter into a contract with any state agency if he or she was employed by that state agency in a policy-making position in the same general subject area as the proposed contract within the 12-month period prior to his or her leaving state service.  

C.
If Contractor violates any provisions of above paragraphs, such action by Contractor shall render this Agreement void. (Public Contracts Code section 10420).

D.
Members of boards and commissions are exempt from this section if they do not receive payment other than payment of each meeting of the board or commission, payment for preparatory time and payment for per diem. (Public Contracts Code section 10430 (e)) 

16.
Labor Code/Workers’ Compensation
Contractor needs to be aware of the provisions which require every employer to be insured against liability for Worker's Compensation or to undertake self-insurance in accordance with the provisions, and Contractor affirms to comply with such provisions before commencing the performance of the work of this Agreement. (Labor Code section 3700) 

17.
Americans With Disabilities Act 

Contractor assures the State that it complies with the Americans with Disabilities Act (ADA) of 1990, which prohibits discrimination on the basis of disability, as well as all applicable regulations and guidelines issued pursuant to the ADA. (42 U.S.C. 12101 et seq.) 

18.
Contractor Name Change
An amendment is required to change the Contractor’s name as listed on this Agreement.  Upon receipt of legal documentation of the name change, the State will process the amendment.  

19.
Corporate Qualifications to Do Business in California:

A.
If Contractor is a corporation, the State may verify that the Contractor is currently qualified to do business in California in order to ensure that all obligations due to the State are fulfilled.

B.
“Doing business” is defined in R&TC Section 23101 as actively engaging in any transaction for the purpose of financial or pecuniary gain or profit.  Although there are some statutory exceptions to taxation, rarely will a corporate contractor performing within the State not be subject to the franchise tax.

C.
Both domestic and foreign corporations (those incorporated outside California) must be in good standing in order to be qualified to do business in California.  If Contractor is a corporation, the State will determine whether Contractor is in good standing by contacting the Office of the Secretary of State.

20.
Resolution
A county, city, district, or other local public body must provide the State with a copy of a resolution, order, motion, or ordinance of the local governing body which by law has authority to enter into an agreement, authorizing execution of the agreement.

21.
Air or Water Pollution Violation
Under the State laws, the Contractor shall not be: (1) in violation of any order or resolution not subject to review promulgated by the State Air Resources Board or an air pollution control district; (2) subject to cease and desist order not subject to review issued pursuant to Section 13301 of the Water Code for violation of waste discharge requirements or discharge prohibitions; or (3) finally determined to be in violation of the provisions of federal law relating to air or water pollution.  

22.
Payee Data Record Form Std. 204
This form must be completed by all contractors that are not another state agency or other government entity.

23.
National Labor Relations Board Certification

If Contractor is receiving federal funds under this Agreement, Contractor certifies that no more than one (1) final unappealable finding of contempt of court by a Federal court has been issued against Contractor within the immediately preceding two-year period because of Contractor’s failure to comply with an order of a Federal court, which orders Contractor to comply with an order of the National Labor Relations Board.  (Not applicable to public entities.)

24. 
Health Benefits

Commencing on July 1, 2004 Contractor certifies that it is in compliance with Public Contract Code section 10295.3 with regard to benefits for domestic partners.  For any contracts executed or amended, bid packages advertised or made available, or sealed bids received on or after July 1 2004 and prior to January 1, 2007, a contractor may require an employee to pay the costs of providing additional benefits that are offered to comply with PCC 10295.3.
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