INITIAL STATEMENT OF REASONS

Home Investment Partnerships Program (HOME)

Title 25, California Code of Regulations

Proposed Amendments to:

Sections 8200, 8201, 8204, 8205, 8206, 8208, 8210, 8211, 8212, 8212.2, 8213, 8212.3, 8214, 8215, 8216, 8217 and 8218
INTRODUCTION

This Initial Statement of Reasons (ISOR) has been prepared by the California Department of Housing and Community Development (hereinafter “the Department”) to describe amendments to regulations currently in effect for the Home Investment Partnerships (HOME) Program and the factual basis for these amendments.

The State of California receives money from the U.S. Department of Housing and Urban Development (hereinafter “HUD”) to make grants to eligible cities and counties (State Recipients) and direct loans to private organizations that qualify as Community Housing Development Organizations (CHDOs).  These funds can be used for a wide variety of housing related uses so long as the State, State Recipients and CHDOs comply with a comprehensive set of requirements prescribed by federal law and regulations.

HOME funds are made available through an annual Notice of Funding Availability (NOFA) and application process in which eligible applications are reviewed, rated, and ranked using various criteria set forth in the State’s HOME regulations (regulations).

These regulations can be found at Title 25, Division 1, Chapter 7, Subchapter 17, Sections 8200-8220. They establish procedures for the award and disbursement of HOME funds, and establish policies and procedures for use of these funds to meet the purposes contained in the federal HOME regulations at 24 CFR Part 92.2. State authority for the administration of the HOME Program is contained in Health and Safety Code Sections 50406 and 50896.3(b).

DISCUSSION OF PROPOSED AMENDMENTS

Section:  8200. Purpose and Scope
The following amendments to this section have been proposed:

Subsection (c) is added:
Purpose:  The proposed new subsection defines the terms and conditions that a HOME program carried out by the State will fund a Developer and clarifies the use of these funds for projects on Indian Reservations and Native American Lands.  

Problem:  Current regulations do not specify a Developer ( including a Native American Entity) to be eligible as applicants for HOME funds even though the federal statutes do not specifically exclude them as an eligible applicant. In order to correct the fact that California Native American Tribes have not participated in the history of the HOME program, the purpose of the Regulations changes is to allow the state to carry out its own HOME Program in order to allow affordable housing projects to be built to serve the California Native American Tribes.  

Rationale and Benefits:  Allowing Native American Entities and Developers to be HOME applicants provides access to public financing needed for development and preservation of affordable housing. Tribal communities throughout the state currently have limited access to affordable housing financing. The HOME rule at 24 CFR 92.201(b)(2) says that a State may carry out its own HOME program without active participation of units of general local government. Allowing Developers (including a Native American Entity) to be eligible for HOME funds will expedite project funding.  Currently Developers must work with State Recipients, who act as lenders of HOME funds, to obtain a State HOME funding award.  State Recipients typically lack capacity to act as lenders and oversee HOME federal overlay requirements.  By allowing the State to be the direct lender via award of loan funds to Developers, the State Recipient is not required to be involved and the funding timeline for projects can be shortened. Developers applying directly to the State cannot be a CHDO for that calendar year as the creation of shell CHDOs as a way to access the set aside funds is not allowed.
Alternatives Considered:  No alternatives were considered to this proposed addition since this was just an explanation and clarification of the purpose of the proposed regulation changes.   

Section:  8201. Definitions

The following amendments to this section have been proposed:

Subsection (b)

“Applicant” 

Purpose:  The proposed regulation change would allow Native American Entities and Developers to be eligible applicants. New subsections to Definitions are added to define the terms Native American Entity and Developer.  

Problem:  Current regulations do not specify Native American Entity or Developer to be eligible as applicants for HOME funds even though the federal statutes do not specifically exclude them as an eligible applicant. In order to correct the fact that California Native American Tribes have not participated in the history of the HOME program, they need to be added as an eligible applicant for HOME funds.

Rationale and Benefits:  Allowing Native American Entities and Developers to be HOME applicants provides access to public financing needed for development and preservation of affordable housing. Tribal communities throughout the state currently have limited access to affordable housing financing.  

Nowhere in the HOME statute or Federal regulation is a State Participating Jurisdiction (PJ) prohibited from providing funds to a Native American Tribes or a Developer. The HOME rule at 24 CFR 92.201(b)(2) says that a State may carry out its own HOME program without active participation of units of general local government. Further, the 2008 statutory amendment to The Native American Housing Assistance and Self Determination Act of 1996 (NAHASDA expressly permits a PJ to either (1) funnel HOME funds to tribal lands as beneficiaries by directly funding local projects, or (2) fund federal Tribes or TDHEs as subrecipients, as defined in the HOME rule at 92.2: 

Allowing Developers to be eligible for HOME funds will expedite project funding.  Currently Developers must work with State Recipients, who act as lenders of HOME funds, to obtain a State HOME funding award.  State Recipients typically lack capacity to act as lenders and oversee HOME federal overlay requirements.  By allowing the State to be the direct lender via award of loan funds to Developers, the State Recipient is not required to be involved and the funding timeline for projects can be shortened.  

Alternatives Considered:  No alternatives were considered to this proposed change. Without this change, Tribal communities would continue to not be served by the HOME program, even though they are not specifically excluded under the federal statutes.  Without the change, Developers would continue to be required to be borrowers from HOME State Recipients, with all the added work that process entails.

Subsection (i)   

“Developer”

Purpose:  The proposed regulation change adds the term “Developer” to the Definitions section and allows the term “Developers” to be used in conjunction with other eligible applicant terms. The definition also includes Native American Entity so it is clear that these entities can apply as a Developer of a multifamily housing project. 

Problem:  The HOME program does not have a definition for “Developer”, however assistance to Developers to carry out a specific local project is referenced in the definition of “commitment to a specific local project” at 24 CFR 92.2 in which the PJ must have a legally binding written agreement with the project owner for new construction or rehabilitation projects. If the Developer is the project owner, then the PJ may execute a written agreement with a Developer to provide HOME funds.

Rationale and Benefits:  This term is necessary since Developer is being added as an eligible applicant. 24 CFR 92.2 states that a PJ must have a legally binding written agreement with the project owner for new construction or rehabilitation projects. If the Developer is the project owner, then the PJ may execute a written agreement with a Developer to provide HOME funds.  The definition of a Developer includes all required aspects of completing a project, design, financing, and construction. Since the Developer must enter into a legally binding contract with the State, it must be a legal entity.  This term needs to be provided and defined so it is clear what type of legal entity qualifies as a Developer, and is therefore an eligible applicant.  This is consistent with the definition of a CHDO as currently listed in the regulations.
Alternatives Considered:  No alternatives were considered to this proposed change because without this change Developers would not be eligible applicants able to receive HOME funds as direct financial assistance from the State.

Subsection (n)

“First-time Homebuyer project”

Purpose:  The proposed regulation change would allow Native American Entity to be listed in the HOME regulations as an eligible administer of first-time Homebuyers projects.

Problem:  Current definition of “First time homebuyer projects” in the regulations doesn’t state that HOME funds can be provided to a Native American Entity for administration of a first- time homebuyers projects.

Rationale and Benefits:  The 2008 statutory amendment to NAHASDA expressly permits a PJ to fund federal Tribes or TDHEs as subrecipients, as defined in the HOME rule at 92.2: . “Nothing in this Act or an amendment made by this Act prohibits or prevents any participating jurisdiction (within the meaning of the HOME Investment Partnerships Act (42 U.S.C. 12721 et seq.)) from providing any amounts made available to the participating jurisdiction under that Act (42 U.S.C. 12721 et seq.) to an Indian tribe or a tribally designated housing entity for use in accordance with that Act (42 U.S.C. 12721 et seq.).”

“Subrecipient means a public agency or nonprofit organization selected by the participating jurisdiction to administer all or some of the PJ's HOME programs to produce affordable housing, provide downpayment assistance, or provide tenant-based rental assistance. A public agency or nonprofit organization that receives HOME funds solely as a developer or owner of a housing project is not a subrecipient. The participating jurisdiction's selection of a subrecipient is not subject to the procurement procedures and requirements.”

The need for affordable housing on Native American Lands remains acute. Current census data indicates that homeownership on tribal land is lower than other rural communities.  Thus there is a need for more affordable homeownership opportunities on Native American Lands.  Adding Native American Entity as an eligible first-time homebuyers programs administrator can likely increase the number of homeowners on Native American lands.

Alternatives Considered:  This change is required as part of the overall inclusion of Native American Entities as HOME recipients, so no other alternatives were considered.

Subsection (x)

“Native American Entity”

Purpose:  The proposed regulation change adds the term “Native American Entity” to the Definitions section and allows the term “Native American Entity” to be listed as a Developer; a Developer is eligible applicant.

Problem:  This term is currently not defined in the HOME State Regulations.

Rationale and Benefits:  This term is necessary to define the type of Native American Entity that will be an eligible HOME applicant.
Alternatives Considered:  No alternatives were considered to this proposed change because without this change Native American Entities would not be eligible applicants or recipients of HOME funds.

Subsection (y)

“Native American Lands”

Purpose:  The proposed regulation change adds the term “Native American Lands” to the Definitions section and allows the term “Native American Lands” to be listed as an eligible area for funding for activities. This will include Native American lands outside the jurisdiction of tribal government owned by a Native American Entity.

Problem:  This term is currently not defined in the HOME State Regulations.

Rationale and Benefits:  This term is necessary since there are several different ways for Native American Entities to hold title to land.  Different types of land ownership means different HOME lending requirements for funded projects.  It is also being added to clarify eligible areas for funding HOME activities. 

Alternatives Considered:  The need for affordable housing on Native American Lands remains critical, including an expanded definition of “Native American Land” allows larger eligible area for funding for HOME projects and an increase in the number of affordable housing units on Native American Lands.

Subsection (gg)
“Set-up”

Purpose:  This change will add Developer to the list of entities that are able to establish a project-specific account in the federal disbursement and information system.

Problem:  Current definition of “Set up” in the regulations does not include Developer so they will not be able to establish a project-specific account in the federal disbursement and information system and thus would be unable to access HOME funds.

Rationale and Benefits:  Adding Developer as an eligible applicant means that the Department must also be able to establish a project specific account in the federal disbursement and information system for HOME on their behalf. Tribes will be able to access HOME funds from the Department for ongoing eligible HOME activities.  
Alternatives Considered:  This change is required as part of the overall inclusion of Developers for HOME funds, so no other alternatives were considered.

Subsection (kk)   

“Tribally Designated Housing Entity”

Purpose:  This regulation change adds the term “Tribally Designated Housing Entity” to the Definitions section and allows the term “Tribally Designated Housing Entity” to be included with the term Native American Entity as an eligible applicant. The term “NAHASDA” is included to clarify which act is being referenced.

Problem:  This term is currently not provided in the HOME State Regulations but it is commonly used by HUD and other federal funding sources to refer to an eligible applicant.

Rationale and Benefits:  The proposed amendment is consistent with HUD’s definition in Federal statute for the term “Tribally Designated Housing Entity”, providing consistency between Federal and State housing programs terminology.  Including this specific type of tribal entity under Native American Entity allows for those tribal groups with the most housing capacity to apply for and receive funding for HOME programs and projects. 
Alternatives Considered:  The Department considered generating a definition for this term but rejected this alternative in order to provide consistency between Federal and State housing programs terminology. 

Subsection (ll)
“Consolidated plan”

Purpose:  This change will add the definition for “Consolidated plan” 

Problem:  The current definition section of the regulations does not provide a definition for “Consolidated plan” even though this term is used within the regulation.

Rationale and Benefits:  In order to assure that everyone has the same understanding concerning what a consolidated plan is, it was important that a definition be provided.

Alternatives Considered:  Since the change just provided a definition of a term used within the regulation, no other alternatives were considered.

Section:  8204.  Eligible Applicants

Subsection (a)

Purpose:  The proposed regulation change adds language allowing a Developer, which includes Native Americans to apply for HOME program funds, per Section 8201 (b).  In addition, Developers of Native American Entity projects are eligible applicants, per Section 8201 (i).  Developers are eligible State HOME applicants per 8201(i).  Developers are not eligible for HOME program activity funds.

Problem:  Current regulations do not include Developers as eligible applicants for State HOME funds.  The federal statutes do not specifically exclude Developers from being eligible applicants, therefore, the current regulation revision is being proposed to “open” the State HOME program up to Developers.

Rationale and Benefits:  Nowhere in the HOME statute or Federal regulation is a State Participating Jurisdiction (PJ) prohibited from providing funds to a Native American Entity or a Developer. The HOME rule at 24 CFR 92.201(b)(2) states that a State may carry out its own HOME program without active participation of units of general local government. Further, the 2008 statutory amendment to The Native American Housing Assistance and Self Determination Act of 1996 (NAHASDA expressly permits a PJ to either (1) funnel HOME funds to tribal lands as beneficiaries by directly funding local projects, or (2) fund federal Tribess or TDHEs as subrecipients, as defined in the HOME rule at 92.2: 

Regarding Developers, the Cranston Gonzalez National Affordable Housing Act of 1990 (the HOME Statute) states at Section 203(3)(C) that one of the purposes of the HOME program is to promote the development of partnerships among the Federal Government, States and units of general local government, private industry, and nonprofit organizations able to utilize effectively all available resources to provide more of such housing. Therefore, a PJ may provide HOME funds to a for-profit or non-profit Developer, but those funds may only be provided for the purpose of completing a project. Allowing Developers to be eligible for HOME funds will expedite project funding.  Currently Developers must work with State Recipients, who act as lenders of HOME funds, to obtain a State HOME funding award.  State Recipients typically lack capacity to act as lenders and oversee HOME federal overlay requirements.  By allowing the State to be the direct lender via award of loan funds to Developers, the State Recipient is not required to be involved and the funding timeline for projects can be shortened.  

Allowing Native American Entities to be HOME applicants provides access to public financing needed for development and preservation of affordable housing.  Native American communities throughout the state currently have limited access to affordable housing financing.  

Allowing Developers to be eligible for HOME funds will expedite project funding.  Currently Developers must work with State Recipients, who act as lenders of HOME funds, to obtain a State HOME funding award.  State Recipients typically lack capacity to act as lenders and oversee HOME federal overlay requirements.  By allowing the State to be the direct lender via award of loan funds to Developers, the State Recipient is not required to be involved and the funding timeline for projects can be shorted.  The Department provides direct lending of public funds to eligible Developers under other project funding sources, so this is not a new method of funding multifamily projects, just a new method for State HOME projects.   

Thus, expanding the number of eligible applicants gives the HOME program more flexibility in meeting the purposes contained in Title II of Public Law No. 101-625, 104 Stat. 4079 (Nov. 28, 1990), (42 USC 12701), known as the Cranston-Gonzalez National Affordable Housing Act of 1990 as amended by the Housing and Community Development Act of 1992, Public Law No. 102-550, that of ensuring that every resident of the United States has access to decent shelter or assistance in avoiding homelessness.
Alternatives Considered:  No additional eligible applicants were identified as alternatives to this proposal. Not making the regulation change would keep eligible public funds from Native American Entities. Without this change eligible applicants allowed under the Federal statutes would not otherwise have access to HOME funds.

Subsection (a)(3)(A); (a)(3)(B) 
Purpose:  The proposed regulation change would allow a Developer to be an eligible applicant with certain conditions demonstrated. 

Problem:  Current regulations do not specify for a Developer to be an eligible applicant with certain conditions demonstrated for HOME funds even though the federal statutes do not specifically exclude them as an eligible applicant.

Rationale and Benefits:  See discussion Section:  8204 Eligible Applicants, Subsection (a)

Alternatives Considered:  No alternatives were considered to this proposed change because without this change eligible applicants with certain conditions demonstrated allowed under the Federal statutes would not otherwise have access to HOME fund giving them the most flexibility to accomplish their mission.

Subsection (a)(3)(C); (a)(3)(D);
Purpose: The proposed regulation change defines the requirements for the type of projects to be proposed for HOME funds to be addressed in the Department’s approved Consolidated Plan. and meet State Housing Element Law
Problem: The existing HOME program requires that the types of projects funded using HOME funds must be addressed in the Department’s approved Consolidated Plan. 

Rationale and Benefits: The proposed regulation changes clarify that HOME funding of projects to Developers (including a Native American Entity) must meet the existing requirements of the HOME program. Since the State does not have jurisdiction over Indian reservations and Native American Lands, projects on Indian reservations and Native American Lands do not have to meet State Housing Element law. In order to protect the interest of the Native American Entity, for housing projects on Indian Reservations and Native American Lands a Developer must be a co-owner with a Tribally Designated Housing Entity.
Alternatives Considered:  No alternatives were considered since the change was to clarify that existing HOME requirements would also apply to HOME projects that would be submitted by a Developer. 

Subsections (a)(3)(E); (a)(3)(F);
Purpose: The proposed regulation change define the requirements for the projects to be proposed for HOME funds to be meet specific site location requirements. including, Native American lands outside the jurisdiction of tribal government owned by a Native American Entity.

Problem: The existing HOME program requires that the projects funded using HOME funds must be located in the State of California in a city or county which has not been designated as participating jurisdictions by HUD, or included as part of an urban county, as defined in 24 CFR Section 570.3(ee), or included as part of a consortium, as defined in 24 CFR Section 92.101, for HOME funding from the federal fiscal year for which the NOFA was issued.
Rationale and Benefits: The proposed regulation changes clarify that HOME funding of projects to Developers (including a Native American Entity) must meet the existing requirements of the HOME program with respect to the location of projects located within the State of California. 

Alternatives Considered: No alternatives were considered since the change was to clarify that existing HOME requirements would also apply to HOME projects that would be submitted by a Developer. 

Subsections (a)(3)(G): 
Purpose: The proposed regulation change defines the requirements that a Developer must provide to the Department to assure that it is good standing with both the State and Federal funding programs.  

Problem: The Department must assure that it funds Developers that are capable of meeting the financial and regulatory requirements of the HOME program.
Rationale and Benefits: In order to assure that the projects proposed for HOME funds will be developed and operated to meet the needs of the affordable housing population, the Department must be satisfied that the Developer requisting the funds has a history of being able to develop and operate affordable housing projects without having any past audit or disbarment issues.
Alternatives Considered:  No alternatives were considered since it is the duty of the Department to assure that is administers the HOME funds only to Developers that can provide sufficient information concerning its ability to develop and operate affordable rental activities.

Section:  8205. Use of Funds
Subsections (a) (b) (c) (g) and (h)

Purpose: To define the eligible activities for the use of the HOME funds, including first-time homebuyer projects, as defined in Section 8201(o). 

Problem: The eligible activities for the use of the HOME funds must be defined to alleviate any confusion concerning the use of the fund.  

Rationale and Benefits:  Defining the use of HOME funds for each eligible applicant will allow the applicants an understanding of the use of HOME funds and where they may need to find other funding sources to pay for those costs that are not eligible HOME costs. 

Alternatives Considered: Since the use of HOME funds is defined by statutes or in regulations, no alternative was considered.

Alternatives Considered: No alternatives were considered as this change was added to clarify the provisions for pay back of funds granted for rehabilitation 

Section:  8206 Matching Contributions

Subsection (a)

Purpose: This change specifies the provisions for Developers concerning the requirements to contribute matching funds.

Problem: Current regulations do not specify for a Developer that there is a matching fund requirements that they must meet.  

Rationale and Benefits: To assure that a Developer meets all the requirements for matching funds, financing provisions needed to be communicated to avoid confusion.

Alternatives Considered:  No alternatives were considered as this change was added to clarify the provisions for the matching fund requirements.

Subsection (a)(3)

Purpose: This change specifies for Developers requirements to contribute matching funds will be provided in the NOFA or through written notice from the Department if contributing matching funds are modified or waived by HUD.

Problem: Current regulations do not specify for a Developer that a requirement to contribute matching funds will be provided in the NOFA or if contributing matching funds were modified or waived by HUD the Department will notify through written notice.

Rationale and Benefits: To assure that a Developer meets all the requirements for matching funds, financing provisions needed to be communicated to avoid confusion.

Alternatives Considered:  No alternatives were considered as this change was added to clarify the provisions for how matching fund requirements will be communicated.

Subsection (a)(4)(b)

Purpose: This change specifies the provisions for the Developer concerning the requirement to contribute matching funds.

Problem: Current regulations do not specify for a Developer that there is a matching fund requirement that they must meet.  

Rationale and Benefits: To assure that a Developer meets all the requirements for matching funds, financing provisions needed to be communicated to avoid confusion.

Alternatives Considered:  No alternatives were considered as this change was added to clarify the provisions for matching fund requirements.

Subsection (a)(4)(d)

Purpose: This change specifies the provisions for the Developer concerning the requirement to contribute matching funds that are not HOME-assisted pursuant to 24 CFR Section 92.219(b).

Problem: Current regulations do not specify for a Developer that there is a matching fund requirement that they must meet when those matching funds are not HOME-assisted pursuant to 24 CFR Section 92.219(b).

Rationale and Benefits: To assure that a Developer meets all the requirements for matching funds, financing provisions needed to be communicated to avoid confusion.

Alternatives Considered:  No alternatives were considered as this change was added to clarify the provisions for matching fund requirements.

Section:  8208.  Affordability Requirements

Subsection (a)(chart);   

Purpose:  The purpose of this subsection is to set forth the minimum period of affordability in years for Native American Entities located on Native American Lands., including, Native American lands as defined by Section 8201(y)(1).

Problem:  Site control on Native American Lands is under a 50-year lease per the Bureau of Indian Affairs, requiring a modification of the 55-year affordability requirement.

Rationale and Benefits:  To assure projects can be developed on Native American Lands, the change of affordability requirement needed to be changed from 55 years to 50 years. This allows Native American Entities and Developers to be eligible for HOME funds for development on Native American Lands.
Alternatives Considered:  No alternatives were considered to this proposed change in order to align lease terms with the Bureau of Indian Affairs.

Section:  8210.  Application Process

Subsection (d)
Purpose:  The purpose of this change is to specify the NOFA will state the maximum amount of project funds available for Native American Entities.

Problem:  Current regulations do not specify the NOFA will state the maximum amount of project funds available for Native American Entities.

Rationale and Benefits:  The proposed language specifies the NOFA will state the maximum amount of project funds available for Native American Entities.

Alternatives Considered:  No other alternatives to the proposed language were considered. Stating the maximum amount of project funds available for Native American Entities is necessary for planning purposes.

Section:  8211.  Application Requirements/Forms

Subsection (e)(4)(i)(B)(d)

Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may deem an application proposing rental new construction projects complete and eligible for rating pursuant to the requirements of Section 8211.

Problem:  Due to the unique land use issues on Native American Lands, the lack of data makes the determination of land value using an appraisal not feasible. A Phase I environmental assessment may also not be feasible.

Rationale and Benefits:  To assure rental new construction projects can be developed on Native American Lands modified appraisals and Phase I environmental assessments based on data available for a specific site will be allowed. Allowing this flexibility gives Native American Entities and Developers the ability to be eligible for HOME funds. 

Alternatives Considered:  No alternatives were considered to this proposed change because without this change rental new construction project development on Native American Lands would be excluded from using HOME funds.

Subsection (e)(4)(i)(C)(d);     

Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may deem an application proposing rental rehabilitation and/or acquisition projects complete and eligible for rating pursuant to the requirements of Section 8211.

Problem:  Due to the unique land use issues on Native American Lands, the lack of data makes the determination of land value using an appraisal not be feasible. 

Rationale and Benefits:  To assure proposing rental rehabilitation and/or acquisition projects can be developed on Native American Lands, modified appraisals based on data available for a specific site will be allowed. Allowing this flexibility gives Native American Entities and Developers more flexibility to be eligible for HOME funds. 

Alternatives Considered:  No alternatives were considered to this proposed change because without this change proposing rental rehabilitation and/or acquisition projects development on Native American Lands would be excluded from using HOME funds.

Subsection (e)(4)(ii)(B)(d)
Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may deem an application proposing first-time homebuyer new construction projects complete and eligible for rating pursuant to the requirements of Section 8211. and Section 8201 (y)(1).
Problem:  Due to the unique land use issues on Native American Lands, the lack of data makes the determination of land value using an appraisal not feasible. A Phase I environmental assessment may also not be feasible.

Rationale and Benefits:  To assure first-time homebuyer new construction projects can be developed on Native American Lands modified appraisals and Phase I environmental assessments based on data available for a specific site will be allowed. Allowing this flexibility gives Native American Entities and Developers the ability to be eligible for HOME funds. 

Alternatives Considered:  No alternatives were considered to this proposed change because without this change first-time homebuyer new construction project development on Native American Lands would be excluded from using HOME funds.

Subsection (e)(4)(ii)(C)(d);     

Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may deem an application proposing first-time homebuyer rehabilitation projects complete and eligible for rating pursuant to the requirements of Section 8211. and Section 8201 (y)(1).
Problem:  Due to the unique land use issues on Native American Lands, the lack of data makes the determination of land value using an appraisal not be feasible. 

Rationale and Benefits:  To assure first-time homebuyer rehabilitation projects can be developed on Native American Lands, modified appraisals based on data available for a specific site will be allowed. Allowing this flexibility gives Native American Entities and Developers more flexibility to be eligible for HOME funds. 

Alternatives Considered:  No alternatives were considered to this proposed change because without this change first-time homebuyer rehabilitation project development on Native American Lands would be excluded from using HOME funds.

Section:  8212.  Application Selection and Evaluation

Subsection (b)(1)

Purpose:  The purpose of this subsection is to set forth the circumstances under which the Department may award full points in a scoring category.on Native American Lands as defined in Section 8201(y)(1).
Problem:  Due to the unique land use issues on Native American Lands, the lack of an adopted housing element is common.

Rationale and Benefits:  To assure applications for projects developed on Native American Lands are given the same consideration as applications for projects not developed on Native American Lands full points in this scoring category will be awarded. Allowing this flexibility gives projects developed on Native American Lands the ability to be eligible for HOME funds. 

Alternatives Considered:  No alternatives were considered to this proposed change because without this change, applications for project development on Native American Lands would consistently score lower than projects not located on Native American Lands.

Subsection (c)(2)

Purpose:  The proposed regulation defines the jurisdiction that Native American Entities must use when determining the poverty level for their project for scoring purposes.on Native American Lands as defined in Section 8201(y)(1).
Problem:  Due to the unique jurisdictional issues and lack of sufficient data with Native American Lands, the determination of poverty levels for scoring purposes needed to be defined as the poverty level in the local jurisdiction where the Native American Lands is located.

Rationale and Benefits:  The unique issues associated with Native American Lands required clarification as to certain areas of the scoring. So as to eliminate confusion and allow projects developed on Native American Lands to compete for points on the same basis as other projects, allowing the use of the poverty level of local jurisdiction where the project developed on Native American Lands is located is justifiable.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely eliminated a potential confusion scoring issue.

Subsection (c)(4)

Purpose:  The proposed regulation allows Tribal Panning Department approval for Project development plans, status of local government approvals and design process to be accepted for scoring purposes.on Native American Lands as defined in Section 8201(y)(1).
Problem:  Due to the unique land jurisdictional issues with Native American Lands, the acceptance of Tribal Panning Department approval for Project development plans, status of local government approvals and design process to be accepted is imperative for scoring purposes.

Rationale and Benefits:  Because Tribes exercise sovereignty on Native American Lands.it was required to provide clarification as to certain areas of the scoring. So as to eliminate confusion and allow projects developed on Native American Lands to compete for points on the same basis as other projects, allowing the use of Tribal Panning Department approval for Project development plans, status of local government approvals and design process to be accepted is justifiable.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely eliminated a potential confusion scoring issue.

Section:  8212.2 Uniform Multifamily Underwriting and Program Rules 

Subsection 8212.2 9 (a) and (b)

Purpose:  The purpose of this section is specify that the underwriting criteria for the HOME program follows essentially the same underwriting guidelines as the other multiple housing finance programs administered by the Department.

Problem:  The Uniform Multifamily Underwriting Regulations were adopted in 2003 to bring uniformity to the Department’s rules on multifamily rental loan underwriting, tenant selection, and similar matters

Rationale and Benefits:  Since the initial intent of the UMRs was for certain sections to apply to the HOME program, this change is needed to rectify this oversight. Also it makes sense to have the UMRs apply to HOME in order to bring uniformity to the Department’s rules on multifamily rental loan underwriting, tenant selection, and similar matters

Alternatives Considered:  No alternatives were considered to this proposed change as it is merely is to clarify the use of the UMRs for the HOME program.

Section:  8212.3.  Deep Targeting Funds

Subsection (d)  

Purpose:  The purpose of this subsection is to set forth the minimum period of affordability in years for development on Native American Lands. as defined in Section 8201(y)(1).
.

Problem:  Site control on Native American land is under a 50-year lease per the Bureau of Indian Affairs, requiring a modification of the 55-year affordability requirement.

Rationale and Benefits:  To assure projects can be developed on Native American land, the change of affordability requirement needed to be changed to 50 from 55 years. This allows Native American Entities and Developers to be eligible for HOME funds for development on Native American land. 

Alternatives Considered:  No alternatives were considered to this proposed change because without this change development on Native American Lands would be excluded from using HOME funds.

Section:  8213  Conditional Reservation of Funds

Subsection (b):

Purpose:  The purpose of this subsection defines the order of funds awarded and to assure projects developed on Native American Lands are awarded specific apportionments for projects, rather than compete for funds in a competition pursuant to subsection 8212.and as defined in Section 8201(y)(1).
.

Problem:  Lack of development and affordable housing on Native American Lands required apportionments of the HOME funds for Native American Entities to assure development transpires on Native American Lands.

Rationale and Benefits:  Native American Entities who want to use HOME funds but do not wish to compete for funds available in a competition should not be deprived of the opportunity to access funds for HOME activities as long as they will adhere to all other Department requirements.

Alternatives Considered:  No alternatives were considered to this proposed change because the only cure for lack of development on Native American Lands is to actually fund projects on Native American Lands.
Section:  8214.  Legal Documents

Subsection (a)(1)

Purpose: The proposed regulation changes defines the legal documents that Developers will be required to enter into with the State before being able to access their awarded HOME funds. The basic document is the Standard Agreement, which includes the requirements that the Native American Entities and Developers must comply with. 

Problem:  The Regulations never defined the legal documents that Developers would need to enter into and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Developers be given all the details concerning the legal documents that they will be required to sign.  It is important that they be given the information concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Developers concerning the legal requirements under the HOME Program.

Subsection (a)(3)

Purpose: The proposed regulation changes defines the legal documents that Native American Entities and Developers will be required to enter into with the State before being able to access their awarded funds. The basic document, the Standard Agreement contains the requirements that Native American Entities and Developers must comply with and includes the compliance with provisions of 24 CFR part 92.

Problem:  The Regulations never defined the legal documents that Native American Entities and Developers would need to enter into and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning the legal documents that they will be required to sign.  It is important that they be given the information concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(4)(H)  

Purpose:  
The purpose of this subsection is to clarify when projects are developed on lands where a Native American Entity exercises sovereignty, housing can be limited to Native American families or Tribal members regardless of the funds used to construct or otherwise assist the housing. 

Problem:  Due to the unique jurisdictional issues that Tribes exercise sovereignty on Native American Lands, only Native American families or Tribal members are eligible for housing where Native American Entities exercise sovereignty.

Rationale and Benefits:  Section 201(b)(6) of The Native American Housing Assistance and Self Determination Act of 1996 (NAHASDA) states that Title VI of the Civil Rights Act of 1964, and the Fair Housing Act “shall not apply to actions by federally recognized Tribes and the tribally designated housing entities of those Tribes under this Act.” Limiting housing assistance where Native American Entity exercises sovereignty to Indian families or tribal members gives the HOME program more flexibility in providing affordable housing for Native Americans. 
Alternatives Considered:  No alternatives were considered to this proposed change because this change is of an allowable statutory nature. 

Subsection (a)(4)(I)  

Purpose: The proposed regulation changes defines the requirements that Native American Entities and Developers will be required to enter into with the state prior to the issuance of a state designation number. Compliance with those provisions of 24 CFR Sections 92.500 and 92.502 is needed to access the federal disbursement and information system. 

Problem:  The Regulations never defined requirements that Native American Entities and Developers will be required to comply with prior to the issuance of a state designation number and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning the legal responsibilities that they will be required for compliance.  It is important that they be given the information concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(4)(K)  

Purpose: The proposed regulation changes defines the requirements that Native American Entities and Developers will be required to permit the Department, HUD or their designated agents and employees the right to inspect all books, records, and documents in connection with the local HOME program.

Problem:  The Regulations never defined requirements that Native American Entities and Developers will be required to maintain compliance and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning the legal responsibilities that they will be required for compliance.  It is important that they be given the information concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(4)(L)  

Purpose: The proposed regulation changes defines the requirements that Native American Entities and Developers will be required to submit audits pursuant to 24 CFR Section 92.506.

Problem:  The Regulations never defined requirements that Native American Entities and Developers will be required to maintain compliance and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning the legal responsibilities that they will be required for compliance.  It is important that they be given the information concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Section: 8215 Project Set-Up and Disbursement of Funds

Subsection (a)

Purpose: The proposed regulation change states that Native American Entities and Developers will be required to notify the Department to set-up each project in the federal disbursement and information system.

Problem:  The Regulations never defined the set-up report requirements that Native American Entities and Developers would need to be in compliance and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(1)

Purpose: The proposed regulation change defines the set-up report that Native American Entities and Developers will be required to submit prior to the first disbursement request.

Problem:  The Regulations never defined the set-up report that Native American Entities and Developers would need to enter into and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (b)(2)

Purpose: The proposed regulation change explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the withholding of disbursements by the Department pursuant to 24 CFR part 92.

Problem:  The Regulations never explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the withholding of disbursements by the Department pursuant to 24 CFR part 92 and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (e)

Purpose: The proposed regulation change defines the time frame for the project completion report that Native American Entities and Developers will be required to submit prior to the final drawdown request.

Problem:  The Regulations never defined the time frame for the project completion report that Native American Entities and Developers will be required to submit prior to the final drawdown request and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Section: 8216 Reporting and Recordkeeping

Subsection (a)(1)

Purpose: The proposed regulation change defines the time frame for the status report or labor compliance certification that Native American Entities and Developers will be required to submit monthly.

Problem:  The Regulations never defined the time frame for the status report or labor compliance certification that Native American Entities and Developers will be required to submit monthly and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(3)

Purpose: The proposed regulation change defines the time frame for the annual performance report that Native American Entities and Developers will be required to submit to meet record keeping and reporting requirements.

Problem:  The Regulations never defined the time frame for the annual performance report that Native American Entities and Developers will be required to submit to meet record keeping and reporting requirements and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (b)(1)

Purpose: The proposed regulation change defines the period of time Native American Entities and Developers need to retain records and to make these retained records available to the Department to meet record keeping and reporting requirements.

Problem:  The Regulations never defines the period of time Native American Entities and Developers need to retain records and to make these retained records available to the Department to meet record keeping and reporting requirements and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Section: 8217 Project Deadlines

Subsection (a)(2)

Purpose:  The proposed regulation change adds language allowing a Native American Entity or Developer to execute a contract with the Department.

Problem:  Current regulations do not include Native American Entity or a Developer as eligible to execute a contract with the Department. The federal statutes do not specifically exclude these two groups from being eligible to execute a contract with the Department, therefore, the current regulation revision is being proposed to allow both  Native American Entities or Developers to execute a contract with the Department.

Rationale and Benefits:   See discussion Section:  8204 Eligible Applicants, Subsection (a)

Alternatives Considered:  No additional eligible applicants were identified as alternatives to this proposal. Not making the regulation change would keep eligible public funds from Native American Entities and Developers. Without this change eligible applicants allowed under the Federal statutes would not otherwise have access to HOME funds. 

Subsection (b)(1)(A)

Purpose: The proposed regulation change defines the time frame that Native American Entities and Developers will be required to obtain all necessary permanent project financing.

Problem:  The Regulations never defined the time frame that Native American Entities and Developers will be required to obtain all necessary permanent project financing and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Section: 8218 Cancellation and Termination

Subsection (a)

Purpose: The proposed regulation change explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the cancellation or reduction of funds and the termination or amendment of the standard agreement by the Department.

Problem:  The Regulations never explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the cancellation or reduction of funds and the termination or amendment of the standard agreement by the Department and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(1)

Purpose: The proposed regulation change explains the regulations and /or requirements to be followed by Native American Entities and Developers to comply with the requirements of HOME and the standard agreement.

Problem:  The Regulations never explains the regulations and /or requirements to be followed by Native American Entities and Developers to avoid the cancellation or reduction of funds and the termination or amendment of the standard agreement by the Department and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (a)(2)

Purpose: The proposed regulation change defines the time frame and goals Native American Entities and Developers need to adhere to be in compliance with HOME and the standard agreement 

Problem:  The Regulations never defines the time frame and goals Native American Entities and Developers need to adhere to be in compliance with HOME and the standard agreement and thus never define what their legal obligations were.  

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning their legal obligations so they can they know what is expected from them.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (b)

Purpose: The proposed regulation change defines the time frame for the Department to provide written notice to Native American Entities and Developers of its intent to cancel or amend the funding allocation.

Problem:  The Regulations never defined the time frame for the Department to provide written notice to Native American Entities and Developers of its intent to cancel or amend the funding allocation.

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning legal obligations of the Department for planning purposes.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

Subsection (c)

Purpose: The proposed regulation change defines the requirements and regulations to follow if the Department provides written notice to Native American Entities and Developers of its intent to cancel or amend the funding allocation.

Problem:  The Regulations never the requirements and regulations to follow if the Department provides written notice to Native American Entities and Developers of its intent to cancel or amend the funding allocation.

Rationale and Benefits:  In order to eliminate confusion, it is imperative that the Native American Entities and Developers be given all the details concerning legal obligations and requirements under the HOME Program.

Alternatives Considered:  No alternatives were considered to this proposed change because the change merely provides the information to Native American Entities and Developers concerning the legal requirements under the HOME Program.

CONSIDERATION OF ECONOMIC IMPACT ASSESSMENT:  

The Department has determined that the proposed regulations will not have a significant impact on the creation of new businesses, the elimination of existing businesses, or the expansion of businesses currently doing business within the State of California. The funding and number of projects that will potentially be funded are projected to remain similar to what was done in the past. The proposed regulations will have no significant impact on the health and welfare of California residents, worker safety, or the state's environment.

THE CREATION OR THE ELIMINATION OF EXISTING JOBS WITHIN THE STATE OF CALIFORNIA

The regulations are designed to maximize the Department’s ability to provide HOME funding to local Eligible Applicants such as cities, counties, CHDOs and Developers, including Native American Entities. Eligible Applicants participate in the HOME funding program voluntarily and use their existing staff, non-profit staff and consultant staff to implement eligible activities. Because funding is provided to Eligible Applicants using existing staff and programs at the local level, the Department has determined that there will be no creation or elimination of existing jobs in the state from the regulations.  

THE CREATION OF NEW BUSINESSES  OR THE ELIMINATION OF EXISTING BUSINESSES WITHIN THE STATE OF CALIFORNIA

The regulations are designed to maximize the Department’s ability to provide HOME funding to Eligible Applicants. . Eligible Applicants participate in the HOME funding program voluntarily and use their existing staff, non-profit staff and consultant staff to implement eligible activities. Because funding is provided to Eligible Applicants using existing staff and programs at the local level, the Department has determined that there will be no creation of new businesses or the elimination of existing business.

THE EXPANSION OF BUSINESSES CURRENTLY DOING BUSINESS WITHIN THE STATE OF CALIFORNIA

The regulations are designed to maximize the Department’s ability to provide HOME funding to eligible Applicants. Because the program is voluntary, the Department has determined that the regulations will not lead to expansion of existing business.

BENEFITS OF THE REGULATIONS TO HEALTH AND WEALFARE OF CALIFORNIA RESIDENTS, WORKER SAFETY, AND STATE’S ENVIFORNMENT

The anticipated benefits from the proposed regulations are to allow Developers, including Native American Entities to apply directly for funding. The Department has determined that there is a potential of improving the health and welfare of California residents, worker safety, and the state's environment with these regulations, but it is not significant.

OTHER DOCUMENTS RELIED UPON:  

No other technical, theoretical or empirical studies, reports or similar documents were relied upon in preparing the proposed regulatory action.

EFFECT ON SMALL BUSINESS

The Department has determined that the proposed action has no impact on small business because the funding and number of projects that will potentially be funded remain similar to what was done in the past.
11

