 Chapter XII
Equal Opportunity in Housing
1.  INTRODUCTION

Federal fair housing and equal opportunity laws prohibit discrimination against any person (prospective tenant, homebuyer, employment applicants, employees and businesses) on the basis of race, color, religion, age, familial status, disability, national origin, sex, or any other arbitrary basis.  
States, local jurisdictions, non-profit organizations and businesses that benefit from federal funding programs are required to prevent discrimination in a wide variety of activities, ranging from selecting tenants and homebuyers to hiring employees and choosing general contractors and subcontractors. 

In addition to prohibiting discrimination, fair housing and equal opportunity laws require recipients of federal housing funds to be proactive in encouraging participation in any housing projects or programs funded through federal sources.  They must affirmatively market housing, employment and contracting opportunities to minorities, women, and low-income residents and businesses of the community in which the housing is being built, acquired or rehabbed with federal assistance.  

To comply with these laws, HOME Recipients (and their contractors and subcontractors) must comply with the requirements described in this chapter.  

This chapter is intended as a brief overview of the myriad requirements of several federal laws.  It is incumbent upon the HOME Recipient to fulfill all applicable Equal Opportunity, Fair Housing, and Affirmative Marketing requirements.  Due to the significant consequences of non-compliance with these laws, HCD strongly advises HOME Recipients to carefully read this chapter and find out more specific requirements by reading the applicable regulations. 

State Recipients are reminded that California housing element law (Article 10.6 of the Government Code) requires each jurisdiction to have a fair housing program as part of its housing program (Government Code Section 65583).  To fully implement a fair housing program, localities should have an information dissemination component to advise potential complainants of the existence of the program.  
Localities typically post notices advertising the fair housing program in public buildings (City Hall, community center, senior center, court house, library, etc.) most likely to accommodate a diverse clientele.  The California Department of Fair Employment and Housing has posters and literature available on its web site www.dfeh.ca.gov.  Look under “publications” for this purpose.

For more information on the following subjects, refer to the Appendix to this chapter.
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Appendix XII-A
Laws Protecting the Disabled – Fair Housing Act - Summary

Appendix XII-B
Laws Protecting the Disabled – Section 504 - Summary
Appendix XII-C
2.  FAIR HOUSING REQUIREMENTS FOR ALL PROJECTS AND PROGRAMS

      A.  Regulatory Citations and References:

· 24 CFR 92.202 and 92.250

· Title VI of Civil Rights Act of 1964 (42 U.S.C. 2000d et.seq)

· Fair Housing Act (42 U.S.C.. 3601-3620)
· Executive Order 11063 (amended by EO 12259)

· Age Discrimination Act of 1975, as amended (42 U.S.C. 6101)

· 24 CFR 5.105(a)

B. Fair Housing and Equal Opportunity

Section 104(b)(2) of the Fair Housing Act requires that each HOME funding recipient certify that it is affirmatively furthering fair housing.  Any recipient 

of federal housing funds must be proactive in encouraging participation in any housing projects or programs funded through federal sources.  


Please see Appendix XII-E for the full text of 24 CFR Part 1.4 “Discrimination Prohibited.”

     C.  Fair Housing Advertising

The Fair Housing Act (42 U.S.C. 3600, et seq.) prohibits discrimination in the sale, rental, and financing of housing because of race, color, religion, sex, handicap, familial status, or national origin.  Section 804(c) of the Fair Housing Act, 42 U.S.C. 3604(c), as amended, makes it unlawful to make, print, or publish, or cause to be made, printed, or published, any notice, statement, or advertisement, with respect to the sale or rental of a dwelling, that indicates any preference, limitation, or discrimination because of race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination.  However, the prohibitions of the act regarding familial status do not apply with respect to housing for older persons, as defined in section 807(b) of the act.


All advertising of residential real estate for sale, rent, or financing should contain an equal housing opportunity logotype, statement, or slogan as a means of educating the home-seeking public that the property is available to all persons regardless of race, color, religion, sex, national origin, familial status, or disability.

HOME Recipients must prominently display a Fair Housing poster at rental offices and project sites from the beginning of construction through occupancy, or in front of existing multifamily buildings or single-family houses (24 CFR 110.10).


Any person who claims to have been injured by a discriminatory housing practice may file a complaint with HUD.  A failure to display the Fair Housing poster as required shall be deemed prima facie evidence of a discriminatory housing practice (24 CFR 110.30).


The Fair Housing poster shall be 11 inches by 14 inches (24 CFR 110.25).  A facsimile may be used if the poster and lettering are equivalent in size and legibility to the poster available from the Department of Housing and Urban Development (24 CFR 110.20).  

Please see Appendix XII-F for a sample of the Fair Housing poster.
D.  Required Record-keeping and Files

Each housing program or project should have a file with documentation of outreach efforts showing that all persons have the opportunity to participate in the HOME funded activity.  


In order to determine if programs or projects are being implemented in such a way as to not exclude protected groups, documentation must be kept in your files regarding the location of housing-related activities, demographic characteristics of applicants and actual beneficiaries of those activities, the efforts utilized to inform and recruit potential participants, and the criteria for selecting participants.  Actions which affirmatively promote fair housing and which establish an administrative procedure for handling housing discrimination complaints must also be documented in the files. It is recommended that you use Appendix D-1 to assist you with your demographic data collection and analysis. 

3.  AFFIRMATIVE MARKETING FOR RENTAL & HOMEBUYER     PROJECTS WITH 5 OR MORE HOME-ASSISTED UNITS
A.  References


Executive Order 11063 

Provides that no person shall be discriminated against on the basis of race, color, religion, sex, or national origin in housing and related facilities provided with federal assistance; and in lending practices with respect to residential property when such practices are connected with loans insured or guaranteed by the federal government.
HOME Final Rule – Affirmative Marketing (24 CFR 92.351 (a))

Each State Recipient, CHDO, and owner must adopt affirmative marketing procedures and requirements for rental and homebuyer projects containing 5 or more HOME-assisted housing units (24 CFR 92.351).  Affirmative marketing steps consist of actions to provide information and otherwise attract eligible persons in the housing market area to the available housing, without regard to race, color, religion, sex, national origin, familial status or disability.  

The affirmative marketing requirements and procedures must include the following: 

1)
Methods for informing the public, owners and potential tenants about Federal fair housing laws and affirmative marketing policy (i.e., through the use of the fair housing logo or equal opportunity language in marketing materials, posters on office walls, and referrals to fair housing agencies). 

2)
Requirements and practices each rental project owner must adhere to in order to carry out the affirmative marketing procedures and requirements (i.e., advertising requirements, outreach to community groups, EO logo, fair housing poster). 
3)
Procedures to be used to inform and solicit applications from persons in the housing market area that are not likely to apply for the housing without special outreach. These efforts might include advertising in non-English language newspapers, targeted outreach through direct mail, informing service agencies about the project, community organizations, places of worship, and translators at public meetings. 

4)
Records that will be kept describing actions taken to affirmatively market HOME-assisted units and records to assess the results of these actions.

5) A description of how you will annually assess the success of your affirmative marketing actions and what corrective actions will be taken when affirmative marketing requirements are not met (i.e., making an annual review of who the program or project is serving to determine whether they are reaching members of protected classes and to determine which marketing vehicle works best to reach persons who might not be likely to apply).
Projects with five or more HOME-assisted units must use the form in Appendix D-2 to aggregate their race/ethnicity data for affirmative marketing purposes.

B.  Local Government 
A State that distributes HOME funds to units of general local government must require each unit of general local government to adopt affirmative marketing procedures and requirements that meet 92.351 (a) (affirmative marketing) and 92.351 (b) (minority outreach).

See the References section of this Chapter (XII) for additional sources of information.

C.  Affirmative Fair Housing Marketing Plan
Every HOME-assisted project must develop and carry out an Affirmative Fair Housing Marketing (AFHM) Plan, and CHDOs are required to obtain HCD approval of their AFHM Plan.  Owners must comply with the requirements of their AFHM Plan, which is designed to promote equal housing access for all prospective tenants regardless of race, color, religion, sex, disability, familial status, or national origin.  The AFHM Plan is the owner’s blueprint for marketing activity. 
To attract under-represented groups with limited English proficiency, advertise in periodicals written in languages other than English, and which have a large readership in those communities.  If there are no such periodicals, consider translating all or part of your advertisement into those languages that are spoken by the largest minority groups that you have identified as under-represented.  
Owners must review their AFHM Plan at least every five years and update it as needed to ensure compliance.  A review may indicate that revisions to the Plan are necessary if the population of the property area has changed over time, and thus targeted marketing efforts should change.  
The owner should review the demographics of the market area and determine whether advertising efforts should be targeted to different groups, and whether additional outreach is needed to reach underserved groups.  When reviewing and updating the Plan, the owner should also determine whether the advertising sources still exist and whether advertising sources used in the past should be changed or expanded.  In practical terms, this means that if you have fewer African Americans, Asians or Hispanics living in your project than in the market area, you need to undertake more outreach to these groups.

HUD has no firm guidance on a specific percentage or number that would constitute “under-representation.”  In a large complex, your demographics should generally mirror those of the surrounding population—a difference of ten percentage points would be cause for concern.  However, in smaller complexes or on short waiting lists where adding a single person of a particular racial or ethnic group would move the assessment from under-representation to equal-representation relative to the community, there’s less cause for concern.  But in any case, “0” representation of any of the larger racial or ethnic groups is cause for concern.  

Please see Appendix XII-G for a Sample AFHM Plan.
D.  Race and Ethnicity Categories

Effective January 1, 2003, HUD required HOME Recipients to begin collecting data using new race categories with a separate new category for Hispanic/Latino ethnicity.  Revised HOME Project Set-Up Report and Project Completion Report forms can be found on our website at http://www.hcd.ca.gov/fa/home/fiscalindex.html.  

HUD requires all applicants in rental projects to complete a form “HUD-27061-H, Race and Ethnic Data Reporting Form”.  Owners and agents are required to offer existing tenants the option to complete the form upon annual recertification, as well.  Completed documents for the entire household should be stapled together and placed in the household’s file.  

Please refer to Appendix XII-H to review HUD form 27061-H and its one page instruction sheet.

4.  Making Housing Accessible: Complying with Federal and State Accessibility Requirements

Please refer to Appendix XII-B for: Fair Housing Act summary
Please refer to Appendix XII-C for: Section 504 summary
A.  Where two or more accessibility standards apply (such as Section 504 and the Fair Housing Act), the HOME Recipient is required to follow and apply both standards so that the maximum accessibility is obtained. The following examples illustrate how these requirements will (or will not) apply:
· A newly constructed 100-unit two-story multifamily housing project (without an elevator) constructed with HOME funds contains half of its dwelling units on the ground floor and half on the second floor.  This project would be required to have 5 of its ground floor units built to comply with the Section 504 accessibility requirements at 24 CFR 8.22, and the remaining 45 ground floor units built to comply with the Fair Housing Act design and construction requirements at 24 CFR 100.205.  An additional 2% of the dwelling units would be required to be accessible for people with vision and hearing impairments in accordance with Section 504.

· A 10-unit new construction multifamily project consisting entirely of multi-story rental townhouses constructed with HOME funds is not a “covered multifamily dwelling” for purposes of the design and construction requirements of the Fair Housing Act since none of the dwelling units qualify as ground floor units.  However, the project would still have to meet the Section 504 accessibility requirements (5% for mobility impairments and 2% for vision and/or hearing impairments).  NOTE:  A townhouse development of 5 or more single-story dwelling units would have to comply with both Section 504 and the Fair Housing Act design and construction requirements.

For an in-depth discussion concerning the requirements of Section 504 and the Fair Housing Act and their applicability to housing programs funded by the HOME Program, read HUD Notice CPD 05-09 dated 11/03/05, Appendix XII-I.
NOTE:  The HOME Standard Agreements contain a set-up condition requiring all project applicants to submit a certification from the project architect stating that the plans and specifications comply with the Section 504 requirements and the Fair Housing Act requirements. 
Unless this set-up condition is met, the project will not be permitted to set up in the federal system.

B.  504 Requirements for Substantial Rehabilitation of Multifamily 

      Projects with 15 or More Units

Substantial alterations to existing housing are subject to the same accessibility requirements as for new construction if the project has 15 or more units, and the cost of the alterations equals or exceeds 75 percent of the replacement cost of the completed facility.  

C.  504 Requirements for Other Alterations (Projects of Any Size)
If dwelling units are altered, the alterations must, to the maximum extent feasible, be made to make the unit accessible, until 5 percent of the units are fully accessible to people with mobility impairments; and if common areas, such as entrances and lobbies, are altered, the alterations must, to the maximum extent feasible, make the common areas accessible to and usable by individuals with disabilities.

D.  504 Requirements for Single Family Homes Constructed for

      Homeownership

The Section 504 regulations at 24 CFR 8.29 require any for-sale housing rehabilitated or newly constructed with federal funds to be made accessible upon the request of the prospective buyer, if an expected occupant has a disability that requires accessibility features.  Consequently, when newly constructing units, the HOME Recipient should ensure that the basic design of its homeownership units will permit accessibility modifications to be made in the event that a buyer requests such features to accommodate a disability.  Should a prospective buyer request a modification to make a unit accessible, the developer must work with the buyer to provide the specific features that meet the need of the particular buyer / occupant. If the necessary design features are covered in the Uniform Federal Accessibility Standards (UFAS) (see § 8.32), those features must comply with that standard.  The buyer is permitted, however, to depart from the standard in order to have his or her needs met.

HOME Recipients are also required to comply with the nondiscrimination provisions of 24 CFR 8.4, which prohibit them from offering persons with disabilities housing opportunities that are qualitatively different from those afforded persons without disabilities. To meet this responsibility, HOME Contractors should develop a portion of their newly constructed HOME homeownership units with accessible features and market this housing to persons with disabilities.  These units can be constructed to appear identical to conventional housing.  

E.  Other General Requirements under Section 504

For more information, see Appendix XII-J “Section 504 – Frequently Asked Questions (FAQ).”

Communication
· Housing owners and managers are required to take appropriate steps to ensure effective communication with disabled applicants, beneficiaries and members of the public.  In determining which auxiliary aids are necessary, the owner or manager will give primary consideration to the requests of the individual with disabilities. Where a recipient communicates with applicants by telephone, Telecommunications Devices for Deaf Persons (TDDs) or equally effective communications systems are required to be used;

· All HOME-assisted housing must have a covenant running with the land to assure nondiscrimination for the affordability period;

Consultation and Self-Evaluation
· The Section 504 regulations require recipients of Federal financial assistance to conduct a self-evaluation of their policies and practices to determine if they are consistent with the law’s requirements.  Recipients who have not completed a self-evaluation are encouraged to conduct a self-evaluation to be in compliance with requirements under these regulatory provisions.  Notice: CPD-05-09, page 8

· State Recipients, CHDOs and owners of HOME-funded projects are required to consult with interested persons, including individuals with disabilities or organizations representing persons with disabilities to evaluate their current policies and practices to determine whether they meet the requirements of Section 504; modify any policies or procedures that do not meet the requirements of Section 504; and take appropriate corrective steps to remedy the discrimination revealed by the self-evaluation.  Involving persons with disabilities in the self-evaluation process is very beneficial.  This will assure the most meaningful result for both the HOME Recipient and for persons with disabilities who participate in the HOME Recipient’s programs and activities.  It is important to involve persons and/or organizations representing persons with disabilities, and agencies or other experts who work regularly with accessibility standards.  Notice: CPD-05-09, page 8.
· If the State Recipient, CHDO or housing owner employs 15 or more persons, it is required to maintain on file, make available for public inspection, and provide to the responsible civil rights official, upon request, the following:  

1) documentation demonstrating the 
individuals and organizations consulted; 

2) a description of the areas examined and any problems identified; and 

3) a description of any modifications made and of any remedial steps taken 
for at least three years following the completion of the evaluation;
504 Coordinator
· State Recipients, CHDOs and owners of HOME-funded projects that employ 15 or more persons must designate at least one person to coordinate their efforts to comply with Section 504 implementing regulations, must also adopt grievance procedures for complaints alleging any action prohibited by Section 504, and must notify participants, beneficiaries, applicants, employees, and unions that they do not discriminate on the basis of handicap in violation of Section 504. 
F.  Other Construction and Design Accessibility Laws:

· Americans with Disabilities Act


Title II applies to public entities


(42 U.S.C. 12131)  (28 CFR 35)


Title III to places of public accommodations


(42 U.S.C. 12181)  (28 CFR 36)

· Title 24 of California Code of Regulations

Applies to covered multifamily dwellings; public accommodations and 
publicly funded projects.

5. Record Retention - (24 CFR 92.508)
HOME Recipients must keep the following records for the most recent five year period, as required by 24 CFR 92.508:

1.
Data on applications received from each racial and ethnic group and single-headed households (by gender of household head), and on those chosen to participate in or benefit from any program or activity funded in whole or in part with HOME funds;

2.
Documentation of actions undertaken to meet the requirements of Section 3;

3.
Documentation of actions taken to meet fair housing requirements;

4.
Documentation of actions taken to comply with affirmative marketing procedures required for projects with five or more units; and

6.   DEPARTMENT’S ROLE IN IMPLEMENTING EO REQUIREMENTS
Technical Assistance
The State HOME Program's equal opportunity specialist is available to assist all HOME Recipients by researching and providing equal opportunity program information in all relevant areas.  

Monitoring
The Department is required to monitor all HOME Recipients on equal opportunity and fair housing requirements.  To accomplish this, the Department shall review the HOME Recipient's performance and recordkeeping in the following areas:

1)
Benefits to minorities, women, and the disabled;

2)
Fair housing actions;

3)
Contractor employment and HOME-generated employment;

4)
Minority-and women-owned business utilization;

5)
Contract compliance;

6)
Section 3 training, employment, and contracting opportunities for local 
residents; 

7)
Section 504 compliance; and

8)
Affirmative Marketing compliance during the period of affordability for rental projects with five or more HOME-assisted units.

Monitoring will include review of HOME Recipient files; discussions with HOME Recipient staff; site visits; review of complaints filed with Federal, State or local civil rights agencies, or the courts; and any other activities which will assist in obtaining adequate information.

7.  HELPFUL WEBSITES
1) Code of Federal Regulations:


http://www.access.gpo.gov/nara/cfr/cfr-table-search.html#page1
2) The Uniform Federal Accessibility Standards (UFAS):


http://www.hudclips.org/sub_nonhud/cgi/pdfforms/UFAS.pdf
3) Joint  Reporting Committee EEO-1 Report (Standard Form 100):


http://www.eeoc.gov/eeo1survey/
4) EEO-1 Report (Standard Form 100) Instruction Booklet:


http://www.eeoc.gov/stats/jobpat/e1instruct.html
5) Fair Housing Act information:


http://www.hud.gov/offices/fheo/FHLaws/index.cfm

http://www.huduser.org/publications/destech/fairhousing.html
6) Section 504 information:


www.hud.gov/offices/fheo/disabilities/sect504docs.cfm

www.hud.gov/offices/fheo/disabilities/sect504faq.cfm#anchor272118
7) U.S. Department of Housing and Urban Development 

(HOME Program page):
http://www.hud.gov/offices/cpd/affordablehousing/programs/home/index.cfm
8) Helpful HUD CPD Notices;


http://www.hud.gov/offices/cpd/affordablehousing/lawsandregs/notices/index.cfm
9)
Fair Housing Compliance Publications (Dept. of Fair Employment and 
Housing)  www.dfeh.ca.gov
8.  REFERENCES


Title VI of the Civil Rights Act of 1964  provides that no person in the United 
States shall be excluded from participation, denied program benefits, or 
subjected to discrimination based on race, color, or national origin, under any `
program or activity receiving federal financial assistance.


Title VIII of the Civil Rights Act of 1968, commonly known as the Fair Housing 
Act, as amended, prohibits discrimination in housing on the basis of race, color, 
religion, sex, or national origin, and requires HUD to administer its programs in a 
manner that affirmatively promotes fair housing.


Section 504 of the Rehabilitation Act of 1973, as amended, provides that no 
otherwise qualified individual shall, solely by reason of his or her handicap, be 
excluded from participation (including employment), denied program benefits, or 
subjected to discrimination under any program or activity receiving federal funds.


Section 109 of the Housing and Community Development Act of 1974, as 
amended, provides that no person shall be excluded from participation or 
employment, or be denied benefits, or be subjected to discrimination on the 
basis of race, color, national origin, or sex, under any program or activity funded 
in whole or in part under this Title.


The Age Discrimination Act of 1975, as amended, provides that no person 
shall be excluded from participation, denied program benefits, or subjected to 
discrimination on the basis of age under any program or activity receiving federal 
funds.


The Fair Housing Amendments Act of 1988, as amended, prohibits 
discrimination in housing on the basis of race, color, religion, sex, national origin, 
disability or familial status and requires HUD to administer its programs in a 
manner that affirmatively promotes fair housing.

Executive Order 11063 provides that no person shall be discriminated against 
on the basis of race, color, religion, sex, or national origin in housing and related 
facilities provided with federal assistance; and in lending practices with respect to 
residential property when such practices are connected with loans insured or 
guaranteed by the federal government.
24 CFR 107 (Non-discrimination and Equal Opportunity in Housing under Executive Order 11063):

These regulations are to carry out the requirements of E.O. 11063 that all action necessary and appropriate be taken to prevent discrimination because of race, color, religion (creed), sex or national origin.  See E.O. 11063 above.


California Fair Employment and Housing Act provides that no person shall be 
discriminated against on the basis of race, color, religion, sex, marital status, 
national origin, ancestry, familial status or disability in housing and on the basis 
of race, color, religion, sex, marital status, national origin, ancestry, age, medical 
condition, and disability in employment.


Unruh Civil Rights Act provides for the right to be free from discrimination in 
public accommodations regardless of sex, race, color, religion, ancestry, or 
national origin.  This Act has been interpreted by the courts to prohibit arbitrary 
discrimination based on any class distinction, i.e., the presence of children, 
regardless of whether that basis is enumerated in the Act itself.
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